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Court Reform in Ancient Times 


On the morrow Moses sat to judge the 
people, ana the people stood about Moses 
rom morning LiL evening. When Moses' 
father-in-law sdw all that he was doing For 
LHe people, ne said, “What te thie thay you 
are doing for the peéopler Why ao You sit 
alone, Gd all the people stand abour aor 


From morning till evening?” And Moses said 
to his fatner-in-law, "Because the people 
Cone Lo me to INMOUTPe OF Gods when They 


Have “0. Gtsepure.. they come Vo me aad i 
dectde between a man and his netghbours, 
Gd, hi make Chem. KiG@iee tite Gtatbuces “of Goo 


and. has sdeerstons. Moses” fatner-tu-law 
Societe, HUM, ItWior You Gre Getng 2s Hot 
good. You aud the people wien you wrt 


wear yourselves” Ou,” For Uhe thing tse too 
HELOY “Por” your Vou “are” HOU, aDley vo per, orm 
ie GOLone. Dvsten, How GO My vores, LT well 
Give YOu counsel, Und God pe With woul You 
shall represent the people Defore God, and 
DPiNG. GhELY  COSeCS VLORIGOd! «Gnas You What 
weach. them Che Sbatutes: and tie deetetvons, 
and make them knew the way tn whieh they 
Must Walk and what they must do. 

Moreover ehnoose able men from Gli the 
people,  suen Ges” fear God, men whe are 
tryustwortny and who have a pribe; and place 
such men. Ober Lhe  ,eovple Gs. rulers. of 
THOUSANAS.. Of WUnNGYreCaSs.. OF Fat ves. aia OF 
tens, And Ler them guage The weople, ar all 
Cimess (every great -mateer they shall pring 
CO Domest. “any. smaki watter trey ena 
aeeide themselves; e060 212 wall be easier for 
Yous Qua they wield” bear’ =the Durden wicn 
you. ay you do thie, Gud Cod so eommande 
YOu, then You Well be able fo “endure. and 
CUD epee Opie. GeO. ill. Oo wietwem Lace 
Oa eek en Gn aires enls 

&O Moses gave heed to the voree of has 
Tarver -=Ineide vind dtd all that Wwe Nad sa7d, 
Moses echeose@vaple men out of all israel, and 
made them heads over the people, rulers of 
bHOUGanOUSS OF “hundreds, OF Fijttes,. ana of 
here Ana “they! udaved the people “at aL 
Cinoe; “Hard eases” They prougnt, £o Moses, 
but any small matter they dectded 
themselves. Then Moses Let hts 
POLhey ain Lal Gepare, and whe went hie way 
COR HAG OU MC OUNETY 
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Glossary of Terms 


application: a summary type of court case which is resolved 
on the basis of written evidence only and which usually 
mnvolves-a duspute ona’ point of aw ionly. 


assessment of costs: see Appendix 2. 


assize and niSi prius: historically “judges” travel lung on 
Cireult: to cCthe various county towns. could ‘only hear 
cases if they were authorized by the government to do 
Koy Therefore, commissions were granted by the 
government to judges on circuit. A commission of assize 
and nisi prius allowed judges to sit with a jury drawn 
from the county. 


Civil law: the body of law governing rights and obligations 
between individuals. 


common law: a system of law, originating in England, based 
on ancient customs which have been affirmed by court 
decisions. This body of law is contrasted with statute 
law, which is passed by Parliament or the Legislature. 


costs: see Appendix 2. 


court of first instance: a court which hears a matter for 
the £irst time, an contrast to an) iappeal court: 


criminal § law: the body” of law- which governs the 
relationship of the individual to the state ‘and which 
creates offences punishable by fine or imprisonment in 
order to protect society as a whole. 


discovery: in civil law, a pre-trial procedure that is used 
by one party to obtain facts and information about the 
case from another party to be used in the preparation 
POn scr tale 


election: “in. criminal law, the right of the accused or the 
Crown Co” choose: the type of trials “or Vtne. mode of 
procedure. 


equity, equitable: a body of law which was developed by 
judges parallel to, and independent of, the common law. 
Equity provided an alternative to the sometimes harsh 
rules of the common law, since it determined what was 
fair in a given Situation. “Equity wes administered ind 
separate court in Ontario until 1661. 


felony: a term applied to the more serious criminal 
offences which carried the most serious’ penalties, 
including death. This term disappeared in Canada with 
the introduction ‘of EheyCriminal, Codemin l6o2. 


French civil law: a system of law governing rights and 
obligations between individuals, the origins of which 
can, be ,traced. back. to. Komen times, and, whach came to 
Quebec from. France, in the l/th. century inssthe form of 
textbooks and commentaries that were adhered to in 
decisions by the courts. The, principles. of law .in the 
French system were somewhat different from those in the 


Engi2ash common law.) The principles Of Hrench civi Law 
were recorded in a comprehensive Civil Code in Québec in 
1365. 


habeas corpuS: a prerogative writ which is used to release 
a person from custody if they have been unlawfully 
detained. 


interlocutory: a type of procedure or decision made before 
or after the final disposition of the case) and which 
decides some issue in the case, but does not dispose of 
the whole case. Examples are questions about how the 
matter “will . proceed’ to trial ior “how “the Vcourt 7s 
judgment may be enforced. 


judicial review: a procedure for review by a superior court 
or the, decision of “an. administrative »tribunal on. a 
lower court and reversal of the decision if there has 
been anwerror of, JawsOr, ify the! tribunal or court went 
QUtSITde 10s, Jurisdiction. 


misdemeanor: a term, applved to less serious. criminal 
offences which usually carried a penalty of a fine or a 
Short jail ,termm. This, term, disappeared, in’ Canada with 
Che amcroductiwon. of the Criminal Code, in 892. 


motion: a request to the court for. a decision on an issue 
or procedural point which occurs ,as part of a Case... See 
IncterloOcucory.. 


oyer and terminer and general gaol delivery: commissions 
given to circuit judges, generally combined with a 
commission of assize and niSi prius, and authorizing the 
padges to hear any criminal matter which “had. arisen 
Since the previous assizes, aid, ‘to; deal Swath any 
prisoners who were in the county jails. 


parens patriae jurisdiction: imeerally! @parente totes “che 
Country. os JuB2sdiction ‘held by” the) “High = Court OL 
JUSTICE’ LO» Protect.’ the> rights of ~childreny and “fhe 
mentaily disabled. 


pleadings: .iormal cdocuments filed ina cavil court .case,21n 
which each side sets out the factual grounds for a claim 
Or. a.detence to. che other side's claim. 


prerogative writs: special remedies available on a judicial 
review application (see above). They include setting a 
decision aside (formerly called cerviorar:), prohibiting 
an authority or lower court from proceeding, ordering an 
AULNOYraAcYy Oe CONmEeO- Carry. Out chtS es culiwes: SUnormenly 
called mandamus) and habeas corpus (See above). 


probate: a 7term. Originally used omly. £o,-"retren, 7toO ‘ihe 
procedure whereby a will was proved to be valid or 
invalid. Now the term also is used popularly to include 


all matters: pertaining.to the administration of wills 
aCecotates. 


superior court: see section 2.6 
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CHAPTER 1 


Introduction and Acknowledgements 


This Inquiry was authorized by order in council as 


ToOLLows:? 


WHEREAS the Ministry of the Attorney General 
has received in the past several years numerous 
submissions from judges, lawyers and the public 
proposing changes in the courts of Ontario; 


AND WHEREAS the Ontario Law Reform Commission 
produced a report on the administration of the eourts 
of Ontario in 1973, making certain recommendations for 
changes; 


AND WHEREAS the Unified Family Court was 
established as a demonstration, project -in 1977. in 
Hamilton and made permanent in 1982, there is general 
acceptance of the principle that there should be one 
court with! general. jurisdictionein. abl family .<law 
matters, the government is interested in expansion of 


the court over a wider area in the near future, and 
concerns have been expressed that the court is not 
integrated into the system of courts having 


JULASGICtiOn. inywtamJly Law; 


AND WHEREAS’ the Provincial Court (Gay ial 
Division) was established as a demonstration project 
in 1980 in Metropolitan Toronto and made permanent in 
1985, there as general "acceptance of the concept ‘of ~a 
small claims court with increased jurisdiction, the 
government is interested in the expansion of the court 
over a wider area in the near future, and concerns 
have been expressed that the court is not integrated 
into the system Of courts Of civil’ qurisdiction; 


AND WHEREAS there iS an apparent lack of 
rationalization of Ehe jurisdiction of the courts of 
Ontario and there appear to be unnecessary areas of 
overlapping functions; 


AND WHEREAS the jurisdictional changes brought 
about by the Courts of Justice Act, 1984 are having an 
impact on the courts and it would be desirable to 
review that impact; 


AND WHEREAS it has become apparent that 
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increasing demands are being placed on the courts of 
Ontario as a result of constitutional and legislative 
changes and changes in society; 


AND WHEREAS measures must be taken to deal 
with the increased demands on the Wuareuary:, 
administrative personnel and courtroom space; 


AND WHEREAS increasing caseloads have placed 
pressure on the courts to assign duties with respect 
to important issues and contested cases to persons who 
are not members of the judiciary and who then report 
tO the JuGLCLaAGY fOr Conitemation;: 


AND WHEREAS major changes have taken place in 
recent years in the courts of other provinces of 
Canada and other jurisdictions; 


AND WHEREAS it now appears desirable to have a 
thorough evaluation of the jurisdiction, structure and 
Organizatvonslsonr *thescourts? of FOntanroP@andevother 
matters relating to the service provided to the people 
Gf 4Ontarioe by *the*cotrts-of the province’; 


NOW THEREFORE on the recommendation of the 
Attorney General, the Lieutenant Governor, by and with 
the advice and concurrence of the Executive Council, 
orders that the Honourable Thomas George Zuber, a 
judge of the Supreme Court of Ontario, member of the 
Court of “Appeal*and “ex oOfE1cioy member"oro* the™ = nigh 


Cotrt-of “Justice; beauthorized'ito singuire inte and 
requested to report by Aprelki ise 1937" on the 
jurisdiction, structure, organization; sittings; “ease 
scheduling tand “workload®*of*@all ofs'the**eourts? of 
Ontario, ‘and any other matter affecting the 


accessibility of and the service to the public 
provided by the courts"Sof “Ontario, "Cand*"to emake 
recommendations to the Attorney General concerning the 
provision --of a ‘Simpler, more convenient, more 
expeditious and less costly system of courts for the 
benefit of the people of Ontario. 


Recommended whan) Seortr" Concurred “Elinor Caplan" 
Attorney General Chairman 


Approved and “May 22,1986" “Lincoln M. Alexander" 
Ordered Date Lieutenant Governor 


OUGe -EA38 1/86 
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Although the order in council was passed on May 
Zend Suv eG. 0 Was uneiled  tosbegqi the j;elnquiry untisk vw shad 
completed my assigned sittings with the Court of Appeal. As 
arreswit pethecinquary Ubegan in July sof 1986: 


While public hearings were not conducted, other 
procedures were used to seek the widest possible 
pauhicr pation an the cworkfor sthis.lngquary ; Advertisements 
were placed in newspapers throughout Ontario soliciting the 
views in writing of anyone interested in the administration 
Ot Jjus hice: vin stirs eiprovance:. int Aad ba-ony, letters 
soliciting opinions were sent to a very large number of 
organizations, including county law associations, 


professional organizations, trade unions and police forces. 


In ‘response EO Ehnese general and specific 
invitations, a great many helpful letters and briefs were 
received. A list of those making representations by letter 
eoniebycmore ei formall briefs esis contained JxAat tthe vend of the 
report. Some of those filing briefs asked that they might 
also meet with me and discuss their representations and, in 


most cases, those requests were met. 


I have travelled widely throughout the province from 
Thunder Bay in the west to Ottawa in the east, and from 
Windsor in the south to Sudbury in the north. I have looked 
at the very largest court operations in Metro Toronto, one 
of the very smallest in Bruce Mines anda great many in 
between (see Appendix 1). The purpose of this travel was to 
see the justice system, its facilities and operations 


firsthand; and: to talk to all of the people involved. 


Very little travel was done outside of Ontario. 
Together wastli Mrs Perkins, rcoutiselisto, this <lnquiry - (0 \fspent 
five days in Montreal speaking to judges and administrators 
respecting the organization ‘and management) of | sthe!s court 
system in Quebec. Mr. Perkins visited judges and officials 


in ipeitvchrCoumbiaicand Alberta. I also visited the courts 


aS 


iniMicha.gamrrowmlearn whatwitcouldstrom that systemim All of 
these visits and observations were helpful, but led to the 
view thattcdny Sfurthter ‘traveliwwas mot inecessany vin bene wend 
result, our problems. are Viour fowmarand y muse bes ssolved= iby. 


solutions tailored to the needs of this province. 


Court reform is not new and has been undertaken in a 
number of jurisdictions. A great deal of literature on the 
subject has been produced. This vinqurrys has j-collected 
literature from every province, from many of the American 
states and from the United Kingdom. We have reviewed all of 
this literature. In Ontario itself, there have been 
substantial studies of the justice system and we have 


carefully treviewed the McRuer) Report; 1969 ;)sthe. Ontario. Law 


Reform Commission Report on the Administration of «Ontario 
Courtsiito 73; eche Whe mivignepose, 297%) andere sMewetu Report, 
L9Sle. 


In all of this material, we found that the problems 
were largely the same in all jurisdictions: costs, delay 
and inefficiency. In Ontario, many of our problems have 


existed for a very long time. 


In the review of all of the letters and briefs filed 
with this Inquiry and the literature from other 
jurisdictirons, and from our own investigation and 
observations, it became clear that the problems with the 
justice system are enormously complex and that there is no 
quickit ixvori ‘magic sol ution. It became apparent that what 
was needed was a detailed and major overhaul of an extremely 
complex mechanism. In seeking solutions, however, it was 
also apparent that the perfect solution was frequently an 
Lidoxeaen. However the: fact: ‘that perfectionyis not 
attainable has not deterred this Inquiry from seeking 
solutions, imperfect as they may be, which will improve the 


administration of justice in this province. 


Prshould caddpcasi well sothat. AL. be wouldi*be: Gloversitaring 
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the case to suggest that the justice system in this province 
is in a state of collapse; it is not. The system continues 
TO, Lunction burt mot “nearly as’ Pwell”as' 1€ shoutd. and it 


requires substantial change. 


What follows in these pages is not intended to be a 
doctoral dissertation. It is an attempt to produce workable 
solutions to awide range of structural, management and 
operational problems. I have not been overly concerned by 
an occasional doctrinal inconsistency. My approach has been 
essentially pragmatic and designed to produce’ solutions that 


are attainable and workable. 


Through the” briefs filed," and’ as” a result” «o£? my 
conversations with lawyers, judges and court officials 
throughout this province, I have found a high degree of 
readiness and enthusiasm for reform. Many of those working 
in the justice system are anxious to get on with the task of 


improvement. 


This attitude towards reform exists not only in this 
jurisdiction but in ‘many other jurisdictions as well. When 
the work of this’ Inquiry was well under way and 
recommendations were in draft form, we were comforted to 
learn that many of the conclusions that we had reached were 
Similar to those contained in the Civil Justice Review, 
Consultation Paper #6, published in England by the Lord 


Chancellor's department. 


However,-it would not be accurate to say that 
everyone concerned with the justice system is enthusiastic 
about change. There are some who are quite satisfied with 
thangs tas*’they are. ~I “take it”™to be “obvious that’if this 
report finds favour with the government of Ontario, and it 
is intended to implement all or part of this report, then 
particular care must be used in selecting the people who 
will control the new system, judges and administrators 


alike. Such people should be distinguished by their ability 


and their commitment to reform. 


I wish to acknowledge and express my thanks for’ the 
help given this Inquiry by the judges, lawyers and court 
Offichals foL" “Ontario. Any attempt to list them would 


produce a list of almost impossible-~-length. 


There are a number of people from outside this 
province who gave generously of their time and advice. They 
ares, The-Hony. (Marcel '€réte; Chef Justice of Quebec; The 
Home Alan“BY4Gold,SuChier Gustices of) the@Superior* Court.) of 
Quebec; The Hon. Lawrence Poitras, Associate Chief Justice 
o£ the Superzor Court of Quebec; The Hon. Gaston Rondeau, 
Chief Judge of the Provincial Court of Quebec; The Hon. Guy 
Gu}rin, Chief Judge of the Court of Sessions of the Peace, 
Quebec; The Hon. Albert Gobeil, Chief Judge of the Youth 
Court,,,Quebec:; Roberta’. Colombo;, Urey. Judge.of\thes, Circuit 
Court, Detroit, Michigan; Lorraine Laporte Landry, Director 
of Judicial Services, Montreal; The Hon. Allan McEachern, 
Chief Justice of the “Supreme Count) of" British® Columbia; 
David.Duncan, Manager, ‘Court =<Services),) yThes| Law)’ Courts, 
Vancouver, British Colombia; Fred Messenger, Director of 
Judicial Administration, Supreme Court of British Columbia; 
Ben Holand,» Manager, ‘Courts*Services)~% Provincial, Cousct; 
Vancouver, Britash, Colombilas and. Pauly> Zy vay, Regional 


Director (North), Court Services, St: .Albert. Alberta: 


I am particularly indebted to Professor Ed Ratushny 
of the University of Ottawa Law School, Professor Peter 
Russell of the University of Toronto and Professor Carl Baar 


of Brock University for their time and helpful advice. 


Diana Sehwartz iran, they office yom thisyinquiry~.iwith 
grace and efficiency and, together with Madeline Ross, 
produced. endlesssmemos. Wand drafts and., finally this} report 
itself. Claude Gillard swiftly and competently translated 


the report into French. 
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I wish to extend my special thanks and appreciation 
to Wullanne Partett, thesselicwcorsto this Inquiry, and to 
Craig Perkins of the Attorney General's department, Counsel 
to this. “inquiry. Together, they made me the fortunate 
beneficiary of their knowledge, advice, industry and good 


cheer. 


While my burden has been lightened to a great degree 
by the help I have received, there is one aspect of this 
enterprise that cannot be shared. The responsibility for 


what follows is mine alone. 


Thomas G. Zuber 
Osgoode Hall 
LOLOMnCO:. 


CHAPTER 2 


The History of the Courts in Ontario 


2.1 INTRODUCTION 


The date most commonly used when embarking on a 
history: Of) thes courts iin, Ontario) is! 1 763) xehe <dategwhens New 
France became British North America. The choice of this date 
assumes that there were colonists in the area now known as 
Ontario for whom courts were to be organized. i) (ace ene 
new British colony of Quebec, which extended from the Gaspé 
Peninsula througn to, northern Michigan,» Onilo, and gt ainois, 
was very sparsely populated. The vast majority of colonists 
lived along the St. Lawrence River valley, and most of the 
territory “which “now -constitutes, Ontario. was “closed, to 
colonists and reserved for the fur trade. The organization 
Of the courts during the early hirstory jor the newecolony 


retlected! his. Ssireuation. 
2.2 GENERAL - 1763-1792 


The proclamations concerning the administration of 
Justice an. the colony cf Ouebec in this). ~pericd, “were 
intivuenced by the ‘political Situation .1n”~ the “American 
colonies. The European population of Quebec was francophone 
and —GCathojic and “antimgathetic to (the “English, Protestants. 
The. colonists to the south were becoming increasingly 
rebellious and the British government was anxious to 
conciliate the Quebecois and to avoid trouble on a second 


front. 


The Royal Proclamation of October 7, 1763 established 
civil «government in) the colony of Quebec. The aim of this 
proclamation was to provide for the> implementation of 
British law and constitutional practices in the new colony. 
These constitutional practices were to include a legislative 
assembly, but successive governors did not consider the 
colony to be ready for "responsibie" government. It was 


also decided to limit the application of British Vaw eto the 


criminal field. 


in 1/764, “tne Governor an) (Council provided for’ three 
courts: a Superior, COurtea@or criminal, Jurisdietian tallied 
toeemeourte: Of hangs Bench; 2 civil court icalleds the Court or 
Common Pleas: and al docalreriminal court “called thes.court, of 
Quarter Sessions. Theo civ Taw: applied! "by Sates Court oF 
Common Pleas was the French civil law. This situation was 
intended to be temporary but the intervention of the 


American Revolution delayed transition to the common law. 


The American Revolution had a profound effect on*’the 
government of the colony of Quebec. Fearful of -Ehe Wossiof 
its entire North American colony, the British made several 
important decisions. They. continued to apply French “cavil 
Faw COMmMaAuueH S| INVOLVING, Property. valde cl Vall ok rOhts see ney 
permitted Roman Catholics to participate in government and 
there was full religious freedom. The latter two freedoms 


were something the British themselves did not possess. 


2.3 THE JUSTICE OF THE PEACE 1763-1792 


The app lveavion iof British criminal Law. ‘to, che new 
Celony ne ds5/63. brougntr with wey ovuher trappungsn of british 


FuStace,. ancluding the office of the Justice of the peace. 


When the justice of the peace system was imported 
Garectly into Ontarid, the powers ofa justice of» the peace 
were very broad. Justices of the peace tried a large number 
of offences, including some felonies. A property holding 
requirement of $300 was also established, although this 


could be waived. 
2247 (THE, OUEBEC (ACY — 817 /4-1776 
The Quebec Act. of 17/74. formalized the practical 


aivision of the law between British criminal law and French 


CinpTe | fawe 


a Ga 


By the end of the American Revolution, the boundaries 
Of the colony of Ouebec Rad Shrunk. MheVterricomles of e0nn@ 
and Illinois. were) Yost, so that | Quebec) now) comprased all 
EErrLtOrves, NOeLA “Or the: “Great, Lakes. However, the 
population was, increased » by, a tlood) of VUnireds (Bmpurec 
hoyalisis who setpled an “the, western, portions on “Quebec, 
South Of the Ottawa. Rivers. This--area later became Upper 
Canada. They brought with them strong ries, of Vovalkey ero 
the British, ties made even stronger by the effect of the 


American Revolution. 


In 1777, Canada (as the colony was now called) was 
Givided ance Cwo, Judi Cral districts —= Quebec and Monrreal 
with the territories. of Upper Canada falling within the 
district of Montreal. Four diirterent “Eypes of “courts were 
set up: a Court or —Gommon. Pleas with Cival WWersdi ction. a 
Court of Kings Bench with full criminal! Gunmvso1et on anced 
Court of General Sessions of the Peace which dealt with 


Minor Criminal matters and“was presided over by justices Of 


the peace living in the outlying settlements. There was no 
COUrL of appeal. However, the Governor in Council would 
hear appeals on matters up to five hundred pounds. Anything 


ever that amount had. to be appealed directly tovene King. in 
Counci) 2n London, England: In practice, there were very 


few appeals. 


This structure “did not. Last) long , because “oF  “Gie 
difficulties faced by the Loyalist settlers with the lack of 
Sas yy Access, (UO, Ene (Clyy E ecourrs. The nearest court was in 
Montreal. By letters patent of 1788, .five new districts 


were created, four of which were later separated to become 


the province of Upper Canada. In honour of the Hanoverian 
kings, who now sat on the throne in England, the four new 
dustriets “were: called — from east to west —= slunenburg, 
Mecklenburg, Nassau and Hesse. The ))73c6 (proclamation 


established a Conrte, cf. Common Pleas) in each, district. This 
court Nad unlimited civil Jurisdiction and was presided over 


by lay judges. The only exception to the use of lay judges 


ha ee 


CCOM teu di Detrolt, une Cobital Or "Che “district Of Hesse. 
The city of Detroit was a centre of business activity and 
the merchants wanted a legally trained judge to handle 
commercial cases. The only barrister in Upper Canada at 
that time was William Powell and he became the Common Pleas 
AUdGe vy iw Decrore. The Jay Treaty of 1794 confirmed the 
boundary between Canada and the United States established by 
Bie iteary Ol Parise ai 17.03. AS a cCesuLe Of “this treaty; 
Detroit became part of the United States. 


The lay judges of the Court of Common Pleas were not 
appornled surrogates “to the Governor and, “aS a resule, chiey 
coula Wet Grant Letters or probate” or administracvon or deal 
with guardianship and family matters. Instead, in keeping 
with the French tradition, they presided over Prerogative 
Courts which"had jJurirvsdiction “to “appoint guardians for minor 


enidren. 


2.5 THE UNITED EMPIRE LOYALISTS 1776-1792 


The United Empire Loyalists were unhappy with the 
apolacation Of French civil law to’ all civil matters in the 
colony because it was a legal system with which they were 
Untamilvar. In 17389, the Judges of the Mecklenburg district 
sent a memorial to the Council at Quebec asking whether it 
Was Just that French Taw should apply in an area entirely 
inhabited by the English. The judges received no response 
to this letter but the pressure on the Council to change the 
eivil’ “aw must have “been mounting because “in 1792, the 
colony was divided into two provinces: Upper and Lower 
Canada. MMe Yiirst act OL “tne mew government or” Upper 
Canada, on October 15, 1792, was to make English common law 
appirceabie «Lo both» the: ciyil ‘and criminal Law “of che 


province. 


There were three separate courts charged with the 
aagminisceracion Of criminal lew at this time. The Court oF 


King’s Bench held two° Sessions” in Montreal each year. This 


he 


court had general jurisdiction over all craminal mateers. 
Justices! of theyvpeace;, presiding over sehe “locals Courts fot 
General Sessions of the Peace, dealt with most crimes except 
capital felonies. Ln vorderm to reduce Piece womoun ego r 
travelling and the delay involved in waiting to try capital 
felonies in .Montreal, the Governor could also issue 
commissions to King's Bench judges who would then travel out 
tO ywthe dGiStricts tos,itxry .Capital felonies, at courtsmor over 


and terminer and general gaol delivery. 


2.6 REORGANIZATION OF THE SUPERIOR COURTS - 1792 


The first Lieutenant Governor of Upper Canada was 
John Graves Simcoe. He was determined to remodel the court 
system and to copy the court system which then existed in 
England. This, decispon, to sfolLlow the wing lLishs mode! mwacse a 
Pivotal shone Lor (Ontario, Lieutenant Governor Simcoe 
determined the character of the courts which persists to the 
present day. The English system involved three levels of 
courts. There was) ,a local criminal/icourt, presided over by 
Justices: of the peace, which had limited criminal 
Jurisdiction. and which couldvtry misdemeanors: The county 
courte had. lamited, cival jurisdiction, while sthewisuperi.or 
court was a, centralized, itinerant.court -waith .unherent; 
Un LiMteed  ~.eivil and 'Craminal Purisadieri on. However, the 
needs of a sparsely populated, large teritory meant that, 
right .-Erom the’ beginning). the. Bngiish models, jad) to ube 


adapted to Upper Canada's specific circumstances. 


Under the English system, the jurisdiction of «the 
Superior courts originated in the Crown. The judges of the 
superior courts gave decisions in the king’s ‘name. They 
were delegated the king's inherent authority to administer 
the, Laws Vor |) the scountry. The king retained a residual 
authority to intervene in extraordinary cases where justice 
could not be done merely by administering the law. This was 
the origin of the law of equity which was delegated to the 


Chancellor. andwlater ‘to7;the, Count ~ofuChance py. All other 


a= 


courts in England were courts of limited jurisdiction whose 


authority was determined by statute. 


Governor Simcoe established the Court of King's Bench 
asia) Superrzoer court with) anherent. yurisdiction ins both civad 
and criminal matters. This court was resident only in the 
Capltal ofr heasaprovince and commissions, of »assize and, nisi 
prius and commissions of oyer and terminer and general gaol 
delivery were regularly issued by the Lieutenant Governor to 
nie Ow wine YuddesMoteyehis Bcourt Lo try civil and) “criminal: 
cases in the districts. The districts were renamed at this 
time. From, east to west they became the Eastern, Midland, 
Home and Western districts. The Court of King's Bench was a 
COurim -of-ocommon. law onlyesand) did, not. (possess “any .of. the 
equitable jurisdiction of the English Court of Chancery. The 
Courteote Commons:Pleass was. abolished, andsa.ts Jurisdiction 
absorbed, into the Court of King’s Bench... Despite the fact 
Lnat sthis, meanty that all buteminor  ciyai matters, had co be 
taken to the more expensive and less accessible Court of 
King's Bench, the general public applauded the move because 
they were unhappy with the decisions rendered by the lay 


judges of the Court of Common Pleas. 


A local civil court was established called the District 
Court. iihe: DEStrict Court, lake the Court/of.- Commonwe leas, 
was staffed by day. judges,/ but ot only had jurisdiction over 
matters between 40 shillings and 15 pounds. There was also 
alocel. craminal court; the Court.of QOuarter Sessions ofthe 
Peace, presided over by justices of the peace, who could try 
all misdemeanors. The justices of the peace sat either 
Singly or in twos, and were drawn from the propertied men of 
each Destmact. 0sBy 1/94 ,,-Ontario alreadywuhadethe three fuser 


COU SLC tMrTe awhich fcontinues ‘to thie day. 


2.) “THE LOWERY CLV LL COURTS s=21792-15667 


AS Oare jor. tne recor ganizacion of, 1/92 oa Local’ caval 


court, called the Court of Requests, was established to try 
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Civile Mateers: Ub: sco. 40) "sha Planigs: This court was presided 
OVER Dy Wistteesy OF Lhe speace. Er Lhd 355 Ener eCOUn marr Ot 
Requests were reorganized. Tnstead of “justices, Of tne 
peace, these courts were presided over by laymen who held 
commissions from the Lieutenant Governor. This system 
proved UlsatiSracrory and in I8S4i, the Courts Of Requescs 
were renamed Division Courts and were presided over by 


District, Court judges. 


2.8 RECEPTION OF THE COMMON LAW - 1792 


The reception of common law into Upper Canada in 1792 
created two gaps in the legal system. The Prerogative 
Courts, whose jurisdiction had been based on French civil 
law, had to be abolished. Thrs left che province without 
any mecnoG -Of appointing “Guardians, DEObatincg™ Wille, BOL 
appointing administrators of estates where the deceased left 
no Wri Of tTavled Co, appoint. am \execuvor. i ob 9S ele 
Court of Probate and the Surrogate Court were established in 
Gach district. A member of the local government was 


designated as a judge of these courts. 


Phe second gap concerned the law ‘of equity, which, 
curlously ‘enough, Governor Simcoe made no effort to fil; 
The reason may have been that Governor Simcoe and Chief 
Justice William Osgoode felt that the province of Upper 


Cahada aizeady Had a courte Of equity “im the <form off the 


Lieutenant Governor in Council. According to. Fnolisn 
EradLiL ror, JUBLSALC TION in equity rested with the 
Chancellor, who was keeper of the Great Seal. The colonial 


counterpart of the Chancellor was the Lieutenant Governor. 
Whatever the reason, it was not long before an attempt was 
made to create a court of equity. Lieutenant Governor Peter 
Hunter asked Henry Allcock, a. justice of the Court cr King. s 
Bench, C. drate va’ ball” establishing 1a jcourt) (of fequity. ie 
was never adopted. the: “bil, (was. Sent) "to. BEeltGain for an 
Opinion and the British government declared that a court of 


equity was unnecessary in Upper Canada. Since Sees BGG St 


a 


government, paid. the salaries) of .the colonial judges, it may 
have been that the government. did not particularly want to 
be put to any additional expense. in any event, the matter 
was not pursued because there wasS no consensus in the 
PEOVwNGSe <oboutL, Lhe, need) Fon <a scot .oOD .cquiey.. Enis was the 
period about which Charles Dickens’ Bleak House was written; 
the Court of Chancery in England was a byword for excessive 


expense and delay. 
229 COURT OF CHANCERY - 1637 


Tt was not until 1837 that the Province of Upper Canada 
acquired a court of equity. By that. time, Upper Canada was 
a prosperous commercial province and the lack of any legal 
system relating EO mortgages, trusts and specific 


pexftormance .of .contrmacts swas a major problem. 


Lhe nLixsk sroposal by the legistature; tor sa icourt Jot 
equity, in 1828, recommended simply that the judges of the 
Cousct, of~ Kiang,’ s~Bench be Given equitable gurisdiction. as 
well. Thais, proposal met with serious). opposition .on, the 
grounds that equity could never be administered by a court 
of common -law....Finally, iny1637,. the.Court..of Chancery was 
created and Robert Sympson Jamieson was appointed as its 
LVeSea judge. nHe Was.gaivenm sche titie of ,Vice=Chancellor. The 


CECIAClLOn sor es nemcourtof,. Chancery brought .witn st. one 


unusual problem. In England, the only lawyers entitled to 
practise the law of equity were solicitors. However, there 
were no solicitors per se in Upper Canada. There were 


barristers who appeared before the courts, and attorneys, 
who practised common law. In response to this problem, all 
the lawyers in the province were appointed as_ both 
barristers sand.solicitors, wand they practised both. equity 
and common law. As a result Ontario never developed the 
SErice (divisionwsbetween., barnisters. sand, solicitors, which 


characterizes lawyers in the United Kingdom. 


oh Ge 


No *“sooneue Was "the Court) of WChancery? creacteq "enan, a 
rivalry sprang up between it and the Court of Queen's Bench. 
Various proposals were made to unify the two courts but such 
a radical) departure: from. tradition ‘created, much opposition. 
The first 2 years.yor the Court"of Chancery” sryexistence *were 
COUETICuLEs The backlog of cases was enormous and the 
Vice-Chancellor was a slow and cautious judge. He chose his 
aides from England and his decisions often failed to reflect 
the local situation. He therefore did not endear himself to 


the people of Upper Canada. 


2.10 REORGANIZATION OF THE SUPERIOR COURTS - 1849 


The year 1849 saw a number of reorganizational moves, 
an, bOtTHM ener District "Courts ands ene; Superier weouce System. 
In 1847, the moderate reformers, led by Robert Baldwin, came 
to power in Upper Canada. This election paved the way for 
the reforms which followed. The Court of Queen's Bench was 
given a fourth judge. Three judges did trial work and one 
judge was always available to deal with motions, bail 
applications and other procedural matters. This system was 
the “origin: of the’ present» Weekly “Gount. The Court “of 
Chancery acquired two more judges. rts * (procedure twas 
Simplified and its jurisdiction was expanded to include the 
interpretation of willis. "“A’new civil yecourt.wasmereated, “the 
Court ‘of Common) \Pileas;,., whose “jurisdiction” was "eonctrrent 
Wren iehat “Or cher.Counte ‘ornoueen ’s* "Benen. This move was 
designed to relieve the heavy caseload of the Queen's Bench. 
in’ fact, ‘the. Wawyers! preferred the, yudges7 of the” Court kof 
Oueen "Ss, Bench “rand “few cases “were” ‘taker to tthe Court” "cer 
Common Pleas. To -rectirry this “situation, they vegrslature 
passed “abil inVksssi requiring Chatewries issued within-tne 
Jurisdiction fot ethese, two courts’ -be. rssued "in taltennate 
batehess of) Wi, “l2twrits* wor “ene” Court (6 L AO@ueen ts | Bench, 


fobiowed by 2 "writs for’ the Court of 'common Pleas. 


AVEOUrtnOr appeal wasi acso established seUr aunt aie hs 


time, the Lieutenant Governor inv Coutics) was the nominal 


= 1 he 


SOUntC so. abpedal. However, in practice, the Lieutenant 
Governor only heard appeals from the Court of Chancery. When 
the Court of Error and Appeal was established in 1849, the 
executive branch of government in Upper Canada ceased to 
have any judicial functions. The nine judges of the three 
superior courts were all appointed as ex officio judges of 
the Court of Error and Appeal and, at any time, three judges 
from these courts would sit on appeals. It is interesting 
to note that there was no prohibition at this time against a 


judge sitting on an appeal from his own judgment. 


2.11 COUNTY AND DISTRICT COURTS - 1841-1867 


These period frome 134) ‘to Sey was “marked. bys, la 
Ssupstantiald “increase an the’ Jurisdiction of ehe District 
Courts, *fn 1941, all District Court judges’ were required fo 
be lawyers. The District Court judges acquired some criminal 
jurisdiction when they became the chairmen of the General 


Sessions of the Peace. 


The Courts of General Sessions of the Peace had been 
presided over by justices of the peace. When County and 
District Court judges became the chairmen of this court, the 
COuULrL Sat in panels of three; “one County or DisEriuce Court 
judge and two justices of the peace. This’ Court, now imeard 
all “criminal Matters except those reserved to the Court “of 
King "s_ Bench. This. change in the jurisdiction “oft “the 
justices of the peace was the start of a gradual diminution 


in the powers of the justice of the peace. 


tie toto, tthe VUrisu1erion Or “ches DIstricer "Counk was 
consolidated and clarified by legislation and it was 
determined that every district was to have a court of record 
with at least one judge who was to be a lawyer. This judge 
had to be resident in the district, and his decisions were 


appealable on points of law to the Court of Queen's Bench. 


aay eee 


2.12 , GENERAL) - 1667-1967 


In this period, there were two major events which 
affected the court system. These events were the passage of 
the, British.North .Anerica, Act (now the  Constacution Act, 
i667), which established “the federal. system Of “Government, 
and the passage of the Ontario Judicature Act of 1881, which 


merged law and equity. 


Sections. 9G. to Il of the» Constitution Act, 1067 sare 
the sections which determine the division of responsibility 
Lor the courts between the federal and Provincial 
governments. FOr) our, purposes,.. Onilys S96. 1s. of Vvany 
importance. This section states that the federal government 
is responsible for appointing the judges of the superior, 
Gistrice, and county courts of cach province. -On the facesor 
Lo, Enes section 1S (Simple and ‘strarguttorward. DUL. ue ses 
been interpreted so as to limit the Jurisdiction which -can 
be assigned to courts other than the superior or ‘county 
Courts < It has also been. interpreted to limit “the 
Furisdiction Of Provincial administrative tribunals. Stated 
very simply, any matter which was within the jurisdiction of 
a ‘Supertor Aor county -coure, (also. called ss. 96 courts) eatetne 
time of Confederation must continue to be. dealt with by js. 
26. COUGUS .; These matters cannot be assigned by either the 
brovinclal Veqrslature) or Parliament to a Non=s.5 96 court. om 
to an administrative tribunal. As we will see Jater in this 
HepOrtE, the interpretation Gye ae. OG has profound 
implications fOr any pyestructuring oLf the:  mroyincr a! courte 


sys vem. 


2.13, SUPERTOR COURTS .— (1667-1913 


Prior (‘to Weel, most ,Of the court Wwerorms woentren on 
procedure. In 1868, there was a reversal of the previous 
PEACE Ce VOL Erving Sali weivi amet ers. with wa judgemand. juny 
unless the parties requested otherwise. After that date, 


all (Civil Matters: were tried by judge alone, Unileecs a, JuLy 


aT oe 


trial was requested. In 1869, a judge sitting as a judge of 
assize and niSi prius, in one of the county towns, was given 
the same powers in chambers as if he were sitting as a judge 
of the sCourt or Cucen’ Ss Bench 1n “Toronto. Judges were also 
authorized to make rules enabling the Clerk of the Crown and 
Pleas ‘of the Court. ‘of » Queen's Bench to» exercise the 
Jun LSALeCtLOn Gita Judge “Um rchambers.: » Thvs. wasecthe, Grigim vin 


Canada of the system of masters of the Supreme Court. 


in o¢e7e thet AGministeart LOnVOr must CeuAct Gwas “passed. 
fuse< Most. umMportant iprovasvon ywas ithe) right i given to “any 
party “to an “action to examine the opposing parties or any 
party adverse in interest on issues in question in the 
ACTON. This new procedure eventually led to the current 
system of discovery. This same Act also eased the rules 
with respect to decisions in law and equity by allowing the 
eommon= law courts, to “pronounce such: ‘judgment “as, “the 


equitable rights of the parties required. 


in... 38.5 cube “Ontario Judicature "Ace consolidated ‘the 
practice of .aw and ‘equity Gn -the ‘courts of Ontario. In 
response to the Act, the Courts of Queen's Bench, Common 
Pleas and Chancery were united to form the Supreme Court of 
Ontario: This new court contained two branches: the High 
Coubl2Or Justice wand whe: Court of Appeal, The Hrgh: Couptvor 
Justice was further subdivided into three divisions which 
were made up of the three former courts in each of which 
both equitable and common law rules were to be applied. LO, 
iurcher -contusel-the “structure: ‘of the «Supreme “Couriu, ovens 
OncariouJudicature Acti tcreated: three! Divisional Courts of 
the Magn iGourt.. bike. “the current Divisional “Court, these 
courts were made up of panels of three judges drawn from 
their respective divisions. They heard appeals from the 
orders of a judge in chambers, proceedings directed to them 
by statute, cases of habeas corpus, applications for a new 
trial if the trial had been before a jury and any case which 
both parties agreed should be heard by the Divisional 


Courses: 


ari 


In 1903, a fourth division, the Exchequer Division, was 


aqded to. the High Court. 


Given the fact that the Ontario Judicature Act unified 
the practice of common law and equity, it was not surprising 
that the need to maintain three and, later, Gout divisions 
of the High Court was questioned. However, it was not until 
1909, following a change ain government, that legislation 
abolishing the divisions of the High Court was passed. The 
same (Legislation abolished falt/the Divisronal™ Courts, land 
ELansterred| ther  jUrisorect Of tO. tne. COUPE. (Ou Appeal. 


These changes were not implemented until 1913. 


2.14 THE OFFICE OF THE MASTER 


The Court of Chancery, when it was first estan lished, 
had a Master in Ordinary and a Referee in Chambers. The 
office or “Master has a long hrstory,, although es’ (func -i0Tn 
has changed substantially over time. Masters first appeared 
in England in the 1850's and their duties were consolidated 
by Jleguslation, in “tne Tate 360s. Most of the duties of 
the masters were clerical, but they could also hear 
references from a judge on matters such as fixing the amount 
of a judgment where there had been a default. They could 
assess bills of costs and make decisions on certain 
procedural questions. However, these procedural rulings 
were SEDUCE in \rourane and involved no exercise of 


discretion. 


In © Ontario, the’ master could hear matters) ons =a 
reference and he had considerable discretion-as to how the 
reference would be heard. The Master could ‘only “hear 
Malters, rererred to Nim bya, judge with the exception of an 
application to appoint an interim receiver, which could ‘go 
directly to the master.: The master could also make rulings 
on a number of procedural -issues. in ho7 tl, she «legislature 
created a new office, the Referee in Chambers, who could 


hear motions which ‘could be: heard (by aijudge: In chambers, 
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with certain exceptions. 


in the common taw Courts of Ontario, the Clerk of the 
Crown and Pleas performed functions analogous to the master 
Lire engand. Again most of the duties of the clerk were 
Clerical, Dirt. te “COUlt make Wulings of, TPoutane “procedural 
matters. In 1869, the clerk's powers were expanded. Under 
Sep, Ot AM ACU respecting. procecdings in. Vudges. Champers “ac 
Common lew, (Ne JuCges Ol che King’s, Bench were (OG Lvem icine 
power to make general rules empowering the clerk to hear 
macvere which could be heard by a juage in chambers with the 


exception of Matters pertaining to ‘the “liberty of. the 


subject". 


The office of the Clerk of, Crown ‘and Pleas “was 
amalgamated with the office of Master in Ordinary and 
Referee in) Chambers, by the Onvario Judicature Act of Teel. 
The office became that of the master, and the master's 
duties were further expanded, so that he could hear nearly 


ail cavil matters heard by a Judge ian chambers. 


Pol Oe COUNLY (COURTS — 1656-1909 


The junasdiction or the County Courts had expanded 


steadily, wntil at the time of Confederation; ‘these courts 


had jJuLisciclion a1 Lome actions up to SOO, and 
JUDUSaLCeLon. in debt. and. contract ‘actions-up to 3400... “there 
were few other limitations on their jurisdiction. In 656, 


County Court judges were appointed as ex officio Surrogate 


Court judges. The Probate Court was abolished. 


Followang Confederation, the appointment of County 
Court judges became the responsibility of the federal 
government. the Surrogate “Courts, however, were Lette an 
Sronam bY the Constitution Act, “1067 < Section 9G “stares 
that the Probate Court judges of Nova Scotia and New 
Brunswick are not appointed by the federal -government. bi 


Saves NOuning advouc ine, Surrogare: Courts OLsOntarro.. Ontario 
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has icontinued to appomnt the Surrogate sGoure, {udges,, sand 
aAppOints, .ondysDictrect Court 9 Judges (as) poULreqg ate sCoune 


judges. 


The) Ontarioussudioature sihem yon) EOol aren kargeay ohne 
Jurisdiction of Ehen County Court and, allowed) e@ounGys Court 
qyudges /to; hearpmotions ne highs Countematters, byamakinge them 
Local judges Kol heya on Courte This innovation prevented 
Titigantes from, Navind ator cravel eto, TOrOnGo, OC alavingn.vo 
Walt (Until ythe next «aathing Sof aithe vdigheiCount @co- Wave 
procedural matters heard: Im) L909, gene Claw, RerormeAct 
provi dede that, the «County VGourts® hadiiiunusdieceron over. salt 
matters, unless jurisdiction was transferred to the High 


Court by one of the parties. 
2.16 THE LOWER CRIMINAL COURTS - 1867-1967 


The lower criminal courts in Ontario were presided over 
by a;magistrate or by a, Justice of thespeace: in: ChOGHst Sie 
was established that justices of the peace were a provincial 
responsibility. in Ontarlio,. a unitorm fee schedule was 
created and in 1868 the Lieutenant Governor took over 


responsibility for appointing justices of the peace. 


During the period between 1868 and 1944, there was a 
gradual restriction of the powers of a justice of the peace. 
This was due mainly to the appearance of police magistrates, 
who. “ook..over the functions of a justice of the peace. A 
police magistrate was a police officer who heard minor 
criminal cases. In 1873, justices of the peace were no 
longer required: to. sitawheh the County; Court Judge inorder 
to constitute the General Quarter Sessions of the Peace. The 
County, Court, «judge! was--authorized io «sat i-alone vine thus 


GO Witater 


The, property holding-regquirements for.a justice of ‘the 
peace were steadily reduced until they were abolished in 
1353 


ae 


By 1936, justices of the peace were stripped of their 
trial functions, except when acting under the authority of a 
magistrate. The current functions and duties “of a Justice 
Oleg peace. Welt scouapl taned by The 1032 Justices or cae 


Peace Act. 


ine Magastreates Court, waS not ‘so Called Until 19347 4but 
it had existed in one form or another since the province was 
i7uSst CoOLloni zed. in 1649, this court was called the: Police 
Magistrates Court because a senior police officer presided 
Oven soile Loca Meck y ~“OLLences, Court. A magistrate was 
always @¢ jJUSLICe OF “the "peace, Dut™he had the power  £o. ‘do 
alone what two justices of the peace sitting together could 
elew 


Qed. THE LOWER CIVIL COURTS — 1567-1967 


The monetary Jurisdiction of “che Davyision Courts was 
raised gradually until by 1967, it was $400 in the counties 
and.2600 an the districts, ‘The rules. of the wDiyvasiten, Court 
provided that a defendant could only be sued in the area 
where he resided. This rule was made to ensure that the 
defendant would receive notice of a suit against him. The 
jurtseatCrion., Or the Division Courts was. expanded until ain 
19OS They could try all civil matters within ‘eheirm, monetary 
jurisdiction except those involving title to land, estates, 
libel and slander, suits against a justice of the peace, and 


requests for prerogative remedies. 


2.18 THE FAMILY AND JUVENILE COURTS 1867-1967 


Although there was legislation to deal with family 
issues, such as deserted wives and children, there were no 
special courts to handle these matters. Until '893>. there 
Was 10 DrOoVisions 1m, Ontario for (the ~Sspecial wtreacment Jor 
children who had broken the law. The Children's Protection 
Act of 1S23 only dealt with children who \commatted offences 


under provincial statutes. 


ee 


Bia Een route Or elle Century, te Wace Cleat a iat Line 
goverment had to become involved in family matters. The 
processes of industrialization and Urbanization had broken 
down the extended family and community methods of dealing 
with juvenile crime ,and, other »family, iprobleme:. Divorce, 
property, division, and .ustody were tradi tong inv idea it wait hi 


Pine Counc omy KigGeSs woe mci. 


In 1908, the federal government passed the Juvenile 
Delinguents Acts, This Ace responded. to social (changes which 
led people to perceive juvenile delinquency to be a social 
problem and one which, moreover, needed a special  ,éeésponse. 
The Juvenile Delinquents Act recommended the establishment 
OP a JUVEN Le, Court, but rere 2h up bo bhe! Localyavchoplerves 
to decide whether a separate juvenile court was necessary. 
The Gualury Of treatment Given to juven les! varied rear. vy, 
but no effort to provide a more uniform method of dealing 


with juveniles was made untii 1963. 


Both County Court judges and magistrates were allowed 
to preside over juvenile courts. Laver, gjusti ces Sor tite 
peace or special judges designated for that purpose presided 
over juvenile courts. In 1954, Ener Juri sditetron Jot “seie 
Juvenile Court was expanded to include matters under the 
Acad Nan OM hoc ACO le VAC Ene. Desert ecm Way ec iy cls me egncn Cnn 
Marmrtenance Acw and the Child Welfare Act. The name of the 


court was changed to the Juvenile and Family Court. 
2.19 COUNTY AND SUPERIOR COURTS - 1913-1985 


Between 1913 and 1967, only cosmetic changes were made 
tor the higher courts. ~The names (of the courts which made. up 
the Supreme Court were changed twice. They COumE yy Course 
received) more Ccraminel “jurisdiction, whidle “thatevor the wach 


Court was reduced. 


Before the passage Of “the Courts, Of Justice (Act, each 


County and District Court was “an andependent body and ats 


ey 


judges were appointed to only one county or district. The 
District and County Courts were also’ made up of three 
different courts. Thee District. and wounty "Courts. Gwere 
COUrts "OL caviiequnirsarctron,: Dut ‘the: judges’ of? these tcounts 
also) presided overt two. criminal) “jurisdiction! courts. The 
Court of General Sessions of the Peace generally sat with a 
quxy 2 Whi eserneS County andPDistrict —JudgesiieCriming) “Court 
Had Non Jus? icrimanaleyurasdretion. The Counts. ofnwguszice 
ACT pprovided wthathvwherefwould ibe lone® province wide. coure 
calledatine <Drstrict Courteo (Ontario. This change allowed 
judges to be moved to areas in the province where their 


services were needed. 


In 1970, the Divisional Court was added to the Supreme 
Court. This court was given jurisdiction to review the 
decisions). of wadministrativer*tribunals) gandsalsoi hadrrsome 
appellate: gursdiction. This appellate jurisdiction was 
expanded under the Courts of Justice Act in 1985, to allow 
the Divisional Court to hear appeals from civil judgments up 
Lat o25 000K 


Phe Counts or Wustice: Actralsorprova dedias framework fier 
a new set of rules, recommended by Walter Williston, and 
drafted by a subcommittee of the Rules Committee, headed by 
Meewustace "Morden. fn tKaddihuvon, her Act!’ nevised! wand 
consolidated the many statutes establishing and regulating 


the courts and their procedures. 


2.20 THE FINANCING OF THE LOWER COURTS BEFORE 1967 


Until tthe arerorms: of d963,: ticklowingr thet publication %o£ 
the, (Report wonttthe “nouscy antonCivil oRights- (thew MeRuer 


Report) ethesel ecourts (,deserved’ othe -designationy “anierior 
Counts. They | lacked shunding,s. facriaitwes;, mendy propenlky 
trained personnel. These courts could also be described as 


"SOC tal” “coucts, and this. was gat the root lof the, aback ror 
funding. “In the 19th century, the administration of justice 


waS concerned with disputes over property and crime. Tn 
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Canada, these concerns were reflected in the federal 
division of responsibilities. The federal government was 
given responsibilatyssior criminal jtaw ands foraeappointing 
Judgese towthe sy sSuperion, Dastrace, andy CouneysGourtaossworch 
were the courts which. administered most of the iaw 
concerning property disputes and criminal law. These 
concerns were further reflected in the fact that the only 
lower courts which were reguired to be presided over by a 
legally trained judge were the Division Courts, which had 


JURE SdicliOMmeto yeny? Manor tes vale da spies. 


The «Lower: (courts handleda:minor ferimes;4 provaneial 
offences, juveniles, family matters and small civil matters. 
These courts were mainly organized, staffed and financed by 
the municipalities and the counties. The service provided 
by these courts depended entirely on the interest the 
community had in the matters handled by these courts and the 


amount of money available to be spent on them. 


Before DB5O; the municipalities were entirely 
responsible for financing the administration of justice. The 
municipalities were required to use their tax revenue to 
Supperty vag; jailjpel avs counthouse yandetall« other) ~xpenses 
incidental 'tovthesadministravrvenwcofe 7uUstace:- Although the 
municipalities *fananced tithe. administrations of justice, Tany 


revenues ini the form of fines went mostly to the province. 


The only exception to this: arrangement’ existedirnin the 
NOLENern. Sdvetricts, where the province was entirely 


responsible for) the’ administration of Justice: 


Ins 1059) thet provines ttodkeover thertcost dof financing 
thevadminastratvonsof “criminal” yustice, =whlichiwas cont ined 
to those matters which would now be found in ‘the Criminal 
Code. The municipalities, however, remained responsible for 
maintenance of the court buildings and the salaries. of court 


officers. 
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2.21 REORGANIZATION OF THE PROVINCIAL COURTS - 1967-1987 


He Werporw oo, ule, nOvyal CoOmmiseron Inguiry white e1yle 
PIGNcCS: Wael eeleasod 1 1900 isand a tnunber tori Samportant 
changes were immediately made to the provincial courts. The 
report criticized the piecemeal state of the lower courts. 
ie criticized the payment of judicial officers through fees 
collected, Dy the.~courts sand 1tscriticazed the fect that many 
of the people presiding over these courts had no legal 
vay ae ee ge be 8 Too many of the judges were part time only and 
too many different types of judges presided over these 


GOuUIs eS. 


AS a result “or the McRuer Report,” the -province “rook 
over cull financial responsibility tor the “adnainistracion or 
Justice through amendment of the Administration of Justice 
AC ang a mnumber Of other acts. The Magistrates Court was 
renamed the Provincial Court (Criminal Division) and the 
Suvenite and = Family .Ceount. became? ‘the Provincial. Couce 
(Family Division). Legally trained judges of at least five 
years experience at the bar were appointed to these courts. 
The experience requirement was later changed to ten years. 
Provincial Court judges were also given security of tenure. 
They can only be removed from office after a public judicial 
inquiry and upon recommendation ~tLo the Lieutenant "Governor 


re OOUmiCcal 


The, Provineial Court Judges “-are appointed Vto- che 
Provincial Court as a whole but are assigned informally to a 


Pacl ite utara. Son. 


in |079, the Provincial /Oftences (ACL Was passed, The 
Provincial Courts Act was then amended to provide for a 
Provincial “Orfences ~Court: ~to «be. presided. .over, Dy) aca 
Provincial Court (Criminal Division) Judge or a Justice of 


the peace. 
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Sn TOO, legislation was introduced into the 
legislature to reorganize the Division Courts. hhey were 
re-named the Small Claims Courts and some of the smaller 
courts were closed. County Court judges, heard the small 
claims cases. , The monetary jurisdiction of the Small. Claims 


Coutts uewas., Set. ibe bAUUO. 


In 1980 an experimental Small Claims Court was set up 
Ln pe lOLOnt Ox LGiiweas, calleds sche: Prov Ln Cia ea eouset. | UC val 
Divisnhon,) Jand, ts monetary, Jurisdiction .was set ae so 2000" 
le was ~oresided »pover by Provincial .Court, judgec. or senior 
barristers appointed as deputy judges who worked on a part 
time basis. This court was made permanent in 1982 and, in 
£935. alieSmall Glaams Courts, became. Prova nea lLACourt . (Givi 
BiWiS 2 Ona sCOUr Beis The-.mMonetary ~~ JUrmsSdiceionw«Of.~=Ci wis) 


GiVviusion <courts.oubtsi cde. oroneo remainswc.|,000.. 


Under chey Courts w Ot pJusticewACE, PROV Gn CHa te Coast 
judges were given security of tenure comparable to that of 
the District and Supreme Court. judges in that they are now 


removable only on an address to the Legislative Assembly. 
2.22 CONCLUSION 


Ths summary ofthe hastony of. shesOntario, courts. shows 
that, with the exception of only a fewe periods. theuwhi stony 
Of the. “courts “2S)iia history of constant Yehange Nand 
adaptation. Resistance to change is also a hallmark of the 
bistomuy .Ol ehe ec ounis . Changes which were considered too 
radical ever to occur were adopted, almost,.without a murmur, 
a few years later. The Ontario courts have survived because 
they have always adapted themselves to the needs of the 
people. 
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CHAPTER 3 


The Present Structure of the Courts 


3.1 INTRODUCTION 


The~wospesent Joeruc ture ~zOf wake courts .4S Cte Og1ca ls. 
i os they result. of thea-combined.effects of federalism, 
history and the tendency of governments and lawyers to seek 
ad hoc solutions to particular problems without considering 
Ene wnole picture. This chapter will set out Jas clearly as 
possiblegthe jumvsediciion, and, internals strucuure..of seach 


COUr Tt. 
3.2 PROVINCIAL COURTS: GENERAL 


The Courts of Justice Act establishes the Provincial 
GouGrt sas,.One «Court pwibh threes divisions: The, Criminal “and 
Family Divisions each have a chief judge and an associate 
SiLer. Judge; withthe. chief smudge of the, Criminal .Diayision 
elsovacting as, chief judge of Provincial, Offences Cours ihe 
Givi Division. has, ‘ai wchael audge. but.) no associate sichier 
judge or senior judges. Each chief judge has "general 
Supervision and darection over “he sittings of his or her 
court and «the. assignment .of.. the .judrcial duties cle the 


BOI ts, one See Goi.) is Thee Cher sudgese Sarewraccicrecdimiiy 
senior judges appointed by the Lieutenant Governor to 
various regions of the province. There are currently seven 
Family Division regions and eleven Criminal Division regions 
Une ithe» province. The senior judges work with the chief 
judges and they "supervise(s) the sittings. and | the 
assiqnmens .ofsmne siudicial «duties of <the:«court: anestienem: | 
aibeas” (55. GSA in. The chief judges and associate chief 


judges all are located in Toronto. 


The judgesiots thes Provincial Court are appointed ro 
the court as a whole and are assigned to their respective 
divisions by an informal process at the time of appointment. 


They are appointed by the Lieutenant Governor in Council 
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upon the recommendation. of Iehe Actorney Generalats. S27 (1). 


3.3 PROVINCIAL COURT (CRIMINAL DIVISION) 


There are 5S. Criminal Division judges: THe eCoOunRe 
sits continuously in 177 ditferent Locations, end. alsosits 
periodically in more remote Locations: where there 1s noe a 
SUrTITCIent Case.oad, FOr al ful Lime cCOuLt. The number of 


sittings depends on the demand in each location. 


Section 61 of the Courts sol Justice «Ace (dives, the 
Craminal Division. qudge Droadyqurisdtcelon. CoO wexerGloc: ail! 
the powers and perform all the duties conferred or imposed 
on a provincial judge by or under any Act of the Legislature 
or vol the Parliament jor aCanada, 7. and (speciticallyoa Craiminay 
Division judge may "exercise all the powers and perform all 
the duties conferred or imposed on a magistrate, provincial 
magistrate or one or more justices of the peace under any 
ACTLOL “tie: Parliament: Of. Canada’. In practice this means 
that a Criminal Division, Judge .can try indictable oftences 
within his or her absolute jurisdictrvon under section 463" or 
the Criminal,Code, or in respect of which the accused has 
elected to be tried by a Provincial, Court judge. He or she 
Can, (CONdUCE. preliminary DnquIries “and Can eEny Summary 
conviction offences under both the Criminal Code and the 
Provincial Offences: Act, A. Criminal Division, judge can also 
conduct show cause hearings with respect to judicial interim 
release and can issue summonses, search warrants, bench 
warrants and committal orders. As “2 Lesult Or this —Droad 
JULLSOICction, all criminal cases originate in, the Provincial 
Court. (Crimanal  Divis.on). wand, os. Of Criminal weadses “arc 


d2sposeq, of in the Criminal Division - 


Appeals from -undrctrable offences go _direcey to ihe 


Court “of Appeal.  There-.ane two types Of appeal from summary 
conviction “offences, what maght. be) called “an “tordinary 
appeal" and an appeal by way of stated case. Tes asic 


distinction between the two types of appeal is that an 
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appeal Dy way Of stated case is based on an error of law or 
an excess of jurisdiction. Iam Ordinary .appeal, “the 


Contention ‘is made what tne Provincial Court Fudge came te 


the wrong conclusion on the facts. An ordinary appeal is 
Gaken” toO* The District. Court. Ane appeal by Way. OL stared 
Case 1s taken to: ‘the Divisional Court. Once an appeal by 


way OL ‘stated’ ‘case 1s made, the ‘applicant cannot take an 
ordinary appeal. Appeals lie from decisions on both these 


types of appeal to the Court of Appeal. 


3.4 PROVINCIAL OFFENCES COURT 


His * Court tries all offences under provancival 
Statutes, “such as’ the Highway “Traffic “Act. Although 
Provoncval Court sjudges ‘can. “Sit -1n.bhis: “court, “genera 


Justices of the peace try these matters. 


Justices of the peace are appointed by the Lieutenant 
Governor pursuant to the Justices of the Peace Act. Some 
justices of the peace are full time personnel and are paid a 
salary. Other justices of the peace are park time only, and 
are paid on a fee basis. This latter situation may change 
in the near future if the recommendations of the Mewett 


Report are implemented. 


Justices of the peace are currently appointed for the 
whole province and may exercise the jurisdiction conferred 
on them by provincial or federal legislation or by municipal 
by-law. There ane four different categories of qustice of 
the peace, depending on the extent of their powers. The 


four categories are as follows: 
Ans Can preside at trials of summary conviction 
offences under provincial statutes or municipal 


by-laws, 


ee can admit people to bail, 


ae 


C= can issue search warrants, and 


D- can receive informations, and issue summonses 


and warrants. 


The “Lirse. Categouy us hie breoadesu, When ener tast calLegony 
being the narrowest. Bach Gategqory can do evervening thar 
the categories below it can do, but cannot do anything that 
the categories above it can do. The Mewett Report has 
Criticized this, complicated delineation \of powers and nas 
recommended that two categories would be sufficient. In one 
Category, a justice of the peace could’ perform fadjudicative 
Functions and an the second, only’ non~adjudicartive funcerons 


could be perlormed. 


Justices of the peace do not try young offenders who 
are charged under the Provincial Offences Act. These cases 
are heard by Provincial Count judges in ‘elther “the Criminal 


or Family Division. 


in. the “Provincral ~"Otrences, Coure “cases “Gam she 
plrosecuced  =by “non=legqally ““Erained provincial proseculore. 
Historically, provancial offences were often prosecuted] by 
police officers. Phe “Pakacz., Report, beleaseds il. om 


CEULLCIZed the Use “or (active policewomicemcewas public 


Prosecutors. Ihe’ -=practice has been “discontinued, although 
received ~police “Olircers can, and) "do, ack 42S. provine ras 
prosecutors. Not fall -courcs Nave= provincial Vonosecutors, 
ang “wieres, there “are “No provincial | = prosecuTcons, | Crown 


ACLOrNEGYS “appear in Provincrval Offences Court. 


3.5 PROVINCIAL COURT (FAMILY DIVISION) 


Mme Family Divis Tor ftuncerons. botm “ae "a Bam ly court 
and “as a, Youth court. Le tries “all matters aivelving voung 
offenders of 15 years or less under the Young Offenders Act, 
and, the (Family vDivisvor 4also- sires “as GProvine 1. pmOrrences 


Court. to Near’ provincval matters Vinvolving young .ortenders 
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in this same age category. 


There are 73 Family Division judges in Ontario and 
they exercise all the family jurisdiction not required by 
So SG) Of Stne eonsl Eel oh Act, LOO; ito. be wmeard .oy. wie 
Supremeror Distrace Court: “As a result of ‘Ss. 96, family Law 
WUcIsSarer Lon Ls) tragmented. Outside of Hamilton-Wentworth, 
three different courts have jurisdiction to hear matters 
involving family law. They sare the High Count of “Justice, 


Ene  DIStrigsiy scour Of Ontario, and the” Provincial Court 


(Family Division). Listed below are the jurisdictional 
divisions in family law. Note that there a5 some 
overlapping. 
Seceion 96 CourEs Heron Court of Gus tice Divorce. 
Property 
Civ VS Tons. 
inc Luding 


interim orders. 


Custody and 

access. 

SUpPDOr tT. 
DuserivcteCourk When acting as 


local judges of 
the High Court, 
Destrieh sae OlliaE 
judges have 
JULI SaLCeron seo 
determine: 
divorce, 
custody and 
access 

ane1 1 Vary GS 
divorce, and 
support 
ancillary 6 
divorce. 


Property 

Givis ton, 
including 
interim orders, 
Custody. “and 
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access, and 
Support. 
(Under the 


aUGNO mews OLmtne 
Family Law Act) 





Non=section 96 Courts Provineral Court Wardship. 
Adoption. 
Chaustidy Protecaron 
(Chao and 
Family Services 
AGt ss 
Custody and 
access, where 


not ancillary *6C 
a divorce. 





Support where 
Hot ancillary co 
divorce. 
Enforcement of 
evel support 
Orders, 


Young Offenders 
Ree matters, 
where the 
accused is 15 
years *orvless: 


Provincial 
Offences Act 
matters where 
the accused is 
LS years Or 
less. 


Family law jurisdiction is further fragmented by the 
fact that some matters which are the responsibility of the 
provinewal flegislature can only be heard im “alse, 96 courte, 
while other matters which are the legislative responsibility 
Or Param anecninican se heard «in the ~Provinetal. Coure. The 
Pamily Law “Act, 2S) a provincial statute which, contains: 2 
structure for property CVS 1 On between spouses on 
dissolution of marriage. If there is a dispute over the 
GivvsronfoLreproperty, 1t' can) only be neardvin District Court 


OF Supreme Court despite the fact. that the Peqislation: which 


ao 


wall be applied 1S provincial. The legislation governing 
young offenders is federal, but a young person accused of 
committing a crime will be tried.in either .the Criminal 


Davasion or tne Family Division of the “Provincial Court. 


ADpeals! sirom .decasions of. thei? Famaly) ivision,.are 
Near Oye Jit rerent  coures depending on the governing 
fegislacion.«, sche ~obulky Of) sappealsi, sy however;. 964 cho. the 


Distrac. Court. 
Bae PROVINCIAL COURT (CIVIL DIVISION) 


Thas court is a recent creation of the provincial 
government, and its history is outlined in Chapter 2. The 
CVuLe DAVIS TOM Ihe TOrOnto, has “a. monetary Jurisdictions mipeet oO 
oy OOO: FuliP tame SProvincwal Court y judges  handlesscases 
between the previous $1,000 limit and the new $3,000 limit. 
Deputy Judges “continue Sto” Handle matters up te Ss1,000. 
Deputy judges are senior lawyers who are appointed by the 
Attorney General to act as part time judges. They are paid 
Oni a iper diem basis. The monetary jurisdiction.of the (Civil 
Divisvon, courts Toutside sof! Toronto’ as)'51 7000. The Civil 
Division courts Gan be presided over by District) Court 


Jucages, Provincial Court. judges, or deputy judges. 


The practice of using deputy judges varies from area 
LO walrea. Some areas have a large pool of lawyers who are 
drawn on a rotating basis. Other areas in the province have 
a sciall pool or Lawyers, to draw on, orf, alternatively they 
rely on a retired judge or lawyer who does virtually all the 


small claims work. 


There are currently thirteen Civil Division judges, 
ten of whom reside in Toronto. There is one judge who works 


3m Ottawa, one in Ste Catharines and one ain, Hamilton. 


The rules of evidence’ ain the Civil Division court are 


substantially relaxed. 
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An appeal can be taken to the Divisional Court from 


any final order involving more than S500. 


3.7 UNIFIED FAMILY COURT 


THUS “<COUrt “existe ‘only in the wudtcral ws pustrrce (OL 
Hamilton-Wentworth, and has been called, “an important 
anomaly itn the curva Vandscape of the provance., (Rae v. 


Rae. GLoea). 3) Robi. pl), Lo -atbmtos Ole wro. © alee 


The decision to establish a unified family court was 
the result of a growing consensus that family law clients 
were not being properly served by a system in which they had 
Co, bring, cases. in at pleast “two (courts. This position “was 
articulated an “the 1974 Working “Paper on themifamily Court 
released by the Law Reform Commission of Canada, and in the 
lors Report. on tne AdmMiniscration Of Ontariro Courts “of ~the 


Ontario Law Reform iConmission. 


in "order to deal wrth”. the consticutsuonal »orobtems 
created bys. 96 of whe Constrtution Act, 2667,  7udgeseerL 
the Unitied Family “Court*are appointed by concurrent action 
of the provincial and federal governments. THis appoine ing 
process has caused some problems because it 1s cumbersome 
SnCsUS LOW anc, Le Sis One “Of “the “main. ‘Gri vetsome. Ore seme 


current structure of the Unified Family Court. 


When the court was established, its purposes were set 


Out as LoLlows: 


Purposes tom ethe «<Protvect: 


ee TO UNL yWEReMexXeErCise VOL FUrisdictaone snes le. 
family law matters exclusively in one court, 
rather than the’ four courts [since (reduced to 
three Courts) now exercising that 
jlmersdi chron @ drmiorder to 


a) reduce delay and inconvenience to _ the 
public an the resolution or family 
disputes; 


4. 
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DO Geavece, cmiplication of «court “Starr and 
facalities; 


Gy. Ceauce wexpenditures in legal aid resulting 
from delays and duplication of 
proceedings; 

ad) eliminate delays and expense to the 
parties, goverment andilegal aid resulting 
Prom lack OL TULLSareLion or 


JuLrLsductional soverlap; 


e) provide for more efficient and economical 
use of community social service resources 
in the resolution of family disputes; 


f) avoid dealing with family problems on a 
piecemeal basis or without regard to the 
whole picture; 


g) develop a group of judges who are 
specralists in dealing with “allkinds [of 
family problems; 


hjvvensure thats there’ fea “constant #7udicial 
philosophy and a common network of social 
service resources brought to bear in all 
fami lyaedisputess 


To provide a court that is readily accessible 
to; unrepresented! persons and) to Lawyers sand 
their clients, by means of 


ay dephysicateeplant (that .isynot conrtussig7ion 
intimidating; 
b) rules, procedures and) 4forms EnaeG are 


Simplified and streamlined. 


To; prevaide -a court thetris flexible enougi te 
achieve a resolution of both simple and 
complex matters, by means of 


a), rules, procedures and forms, that produce 
an expeditious hearing and at the same 
time--a, fulh sand farm hearing; 


Dr physical “plane “which  Jends, Urseit (2.6 
simple “and small cases’ “as Wweakit “as 5-o 
complex and large ones. 


To encourage resolution of family disputes by 
settlement between the parties, through the 
use of 
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ay “CONC rablon and referral to outside 
social service agencies; 


b) prehearing conferences; 


c) adjustment conferences where an 
enforcement problem arises after an order 
has been made; 


ad) rules and procedures encouraging resort to 
Pheseitacvilrties.< 


The Unified Family Court was established as a 
completely separate court. To LS not Lormaulyeecurached (eo 
the--provincial court ‘system,,. there DiustricumCourc or ene 
Supreme Court, but ‘functionally it operates (as part of the 
Provincial Court, system. It as dealt with separately in the 
Courts ,of Justice Act, and 1% ‘deserves Its ctitile Suniried” 
because tras sbeulyoae one=tiered) court. 9 hes .udges “of the 
Unittizved Family Court have all. the powers, of a Provincial 
Court judge and a@ District Court fudge: They are also 
appointea as local. judges, of _the High  Courty and, <iay 
exercise all the powers of a local judge except with respect 
to prerogative remedies. They also have parens patriae 
JuLisdiction.~l Whinalily;*a{Uniiied ‘Faniiy iCoure judge has: abl 
the powers of a magistrate under the Criminal Code, may sit 
in the Provincial Offences Court where a young offender has 
been charged with committing an offence under the Provincial 
Offences Act, and can convene a youth court to deal with 


matters under the Young Offenders Act. 


There are five permanent judges of the Unified Family 
Court currently, wirehsiseveral other Distriee “Court, judges 
being designated as judges who can sit in the Unified Family 


Court if necessary. 


Asp iteals \“curnently Wistructured; StheUniried* Family 
Court. Nas ~extensive Jurisdiction “over the. resolution “of 
matrimonialedrsputes.« Itiihas jurisdiction »to. determine all 


Matters which arise under the Acts listed below. 
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Statutes Provisions 
1. Annulment of Marriages 
Act (Ontario) (Canada) All 
2)..- Chala) end Pamily Services 
ACL, 908 Paieos Ligh,” «V lasanicavpak 
3. Childrens' Law Reform Act Aldy* except’ ss 7 -60i and: ol. 
a Divorce Act (Canada) All 
Soe HOuUC a LON. ACE SS ape Cl es 
6. Family Law Act Alby except. PartiV 
7. Marriage Act SSa sO tC 
Sa VMinoOrs. .Prorection, Act S ae 


oi.) Recaprocall Enforcement -of 
Maintenance Orders Act, 1982 All 


10. Young Offenders Act (Canada) All 


With respect to the Young Offenders Act, in practice, 
the Unified Family Court only deals with young offenders 
aged 15 years, or less... By virtue of s./ 4/01) of the Courts 
Or wustice Act, the. Unitied._=-Pamily. Count ~can.salso. hear 
Criminal .charges such ,as  those,, involving. .ianterspousal 
assault. These matters are ordinarily heard in the Criminal 


pew icaTon OL Coe Erovinc va vucourt. 


In order to encourage families to resolve their 
disputes on their sown, the «court, has..a concilvaltiong service 
Gerached, Os. This service. is «stractly. volunteryeand 
generally deals only with custody and access problems. These 
matters are considered to be peculiarly appropriate for 
mediation, because any resolution which both parties are 
happy with is also a resolution which both parties are 
jikely to respect<-A similar service is also offered an gtne 


Family .Division of the Provancial. Court.2n somewlocations. 
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The, Unifsed “Famriy “Court. las = Ttce OW ros. sal 
procedure. They <arevalmost, identical to %the ProvanesalCoure 
(Family Division) rules and are designed to provide 
simple and expeditious service to unrepresented ditigants. 
In more complex matters the parties can either apply for 
directvons "from “the Judge as to Now “to proceed,-sone request 


that, .oné or «Mores Of. Lhe Supreme. sanagebistrict Courts rules 


apply. 


In order to determine what appeal route must be taken 
from: anidecistonvwoiatherUniftied Famrhy Court, xoner must1 Look 
first sto the legislation under which the’ order was*made. Lf 
thes Jegqistation provides “for an -appeal itola courte other than 
the District ‘Court; sthen™ the appeal ismtaken as4set our 27 
thesilegisltatiuon. -*Since Unified: fammiysCount) judges) are, also 
technically District Court judges) it-would be-inappropriate 
for) fa District: Court judgeyico. 0s tt onptanetappeal Biron nene 
decisionjaot <a.0 United -ramilyir Courtice ®)udde- Lie ate 
legushation “provides for Gan appealmto the District acount, 


the appeal goes instead to a High Court judge. 


If the legislation does not provide for an appeal, 
nen sehe Courts -of -dustree” ACU Sets Out ay Serles OL ~appea: 
routes depending on the type. of order and the amount 
involved. Interlocutory orders which were made by a judge 
actang as a local judge ofthe’ “High Courtware appealed sic 
Hhey (Daviswonal —Count: EE pthervinterlocutory order would 
ordinarily have been’ made by a District Court judge, then 
ehev appeals ywould™'*be,; made sto “a’ High .court “judge: A fara 
eornderi- “involving, ~$257:0001% orey Less» isstappealed, “to” athe 
Divisional + Count, “Sout: Pe tithe namount of. the: order as Phere 


than $25,000 the appeal is made to the Court of Appeal. 
3.8 DISTRICT COURT 
ASypale Onewhe re-organization, or tiem course rout 


abouteby thesCourtswoinwustice ict, the eeountyeand District 


Courts became a single province-wide court. This change 


as 


Gave Chescliser judge more flexibility in ellocating sudiciad 
resources “across the province. This re-organization was 
recommended by the Ontario Law Reform Commission in its 1973 
RSDOLrt Mon ane “Adm na stration -GfCehe® Onvario’ Courter! Part I 
Paar L62\G 


ThessadmManistrative structure, of thevebrstrree. Court 
consists of a chief judge, an associate chief judge, both of 
whom’ resade in Toronto, and a‘+senior judge for each county 
Ormdistrict ‘with more’ than one judge. There is a total of 
450 District Court “yudges’ and 2’ supernumerary judges. 
Supernumerary judges are part time judges, who have usually 
worked as judges long enough to be eligible for retirement, 
but who have not yet reached the mandatory retirement age of 
1) years. Judgest  whovm areou1n )*that category Vcane elect 
SUupeLNnuUNeraLy “Status, or they. Can) Cconeinve. (too work Prue. 
Lime Git “ehey elect toVgo’ supernumerary, they can continue 
Lo peritormca Pi yuherdutites  (ofea. full times juage, eand “hey 
generally work half time. Supernumerary judges also can be 


found On thesCourts of!’ Appeal and? the® High’ Court: 


The chief judge has general supervision and direction 
over the sittings of the court, as well as the assignment of 
Judicwval idutaes. The senior judges are actually in charge 
ofl thes Sretings “and assvanments ‘of, they -judgeso an PY their 
respective areas, and they work with the chief judge. Like 
the "Provinicaal Court, the District Coure is) organized. sno 
regions for administrative purposes, but “the District Court 
is organized, into eight regions, the boundaries of whieh do 
not PiCoinecides withjethe boundaries “or Uher "Provincial court 


regions. 


The  Diserich. tCour’. has?) yurrediction™® eorehear <and 
devermine any#action, So’ Jongtas both) parties jconsenty with 
the exception offactions: anvolving prerogative" remedres. The 
DastuacerCourt has civil Jurisdiction’ an * eases’ “where the 
amount inwolvedias $25,000 ori/less. If the action involves 


ane amountean excess o£2 $25,000) either Foro the swarcres. can 
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réequestythat-sthe action bey,moved unto, the; Suprememcourt,) or 
the Lactionm -ay “ber sstanted Pin! gehe” Supreme (Couse: Eee] 
actlon involvesean amount of 51, 000Nloregless, jenegmatver “may 
be heard by the Provineial ‘Court’ (Civil Davisionpg alchough, 
as noted earlier, a District Court judge may preside over 


that «count ; 


The District) qourtparthereione, chash iaevenyiwbroad 
JUrisdiuct ron, land Shas: the ssamelipowers fas Vohe rSupremes Court 
to conduct proceedings, grant remedies and enforce orders on 
any: matter within its jurisdiction: ie has) jupisaretaon. to 
punish econtempreyofscourt,- bute wsiclimipted finkethes contempt 
orders at © canimake, lt ‘Gani rornder al fines norWexceeding 


$10,000 and a jail term not exceeding six months. 


As with the Unified Family Court, the appeal routes 
oF «thes Districts Court ‘depend. tom nthemitype soffrorder and the 
amount involved.-.Appeals »from final orders of (thesDastrict 
Court. go tos thes Divisional Court ,if /theyamount an dispute js 
$25,000 tOr=sLess. If the amount exceeds $25,000, the appeal 
Widel Lbe staken esto. the aiCounts (ot) Appeals Appeals from 
interlocutory ordens of the «District, Court) <areiétvakenn tortie 
High Court of Justice. Appeals from interlocutory orders of 
a District Court-judge xacting vas” 'a,locabwjudge® anes heardjin 


ChewDLy a Suen Count: 


3.9 SURROGATE COURT 


TheSueLrogate “Court isa Separatey courte but tall ses 
judges “are also: judges of -Ehe District, Court.,, Tradveronalisy, 
the Surrogate Court heard matters involving wills, estates, 
Guardianship sappliacations; and. “adoptions: Currently, the 
suBbregate.~Court “only dealsowith widlils,and) estates: The 
SuUrLogateayCouGue yahas pio ieinherent: Jywurisdtecion, well evs «a 
eneature, eof 4 statute) sonly: lie (rss tne Seunerrone sof ethe 
PUErOgates "Gourv go. se orante’ letters —probace, sowmuhat..2 4 
deceased s: assets, ‘can bel distributed according’ tovwhis sor her 


Weibel’. Lt there Sis no wil or .tne: witha tatls seoemtane —an 
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executor, then the GOurt Wate grant letters of 
administration to a next of kin or other authorized person 
ana the aeceaseas assets will be distributed according fo 
the formula set out in the Succession Law Reform Act. Both 
these procedures are largely administrative. However, if 
there is a dispute over whether a will was properly drawn 
Wp, @  gudge, Will ;»heat testimony: in court to -determine 
wnether the will is proper. This procedure is known as proof 


in solemn form and it is rarely invoked. 


Appeals Trom the Subrogate “Court are taken ~to the 


Divisional. Court. 
3.10 ASSESSMENT OFFICERS 


Tres wasters sand “the wegqustrars® of both ene Fsupreme 
ar) Dastricti Courts, are also appointed! as’ | assessment 
officers. Assessment officers hear assessments of court 
costs. Lf Sone panty “as ordered mo pay ~the> costs® of sone 
Orem party at “the tend of a proceeding,, the amount «to be 
paid is determined by an assessment officer. Assessment 
Gitcers alco Near? sassessments,, Of “Solicitors: bi bis Wot 
costs, where the client is unhappy with the amount he or she 


is being asked to pay for the services of his or her lawyer. 


Appeals from the decision of an assessment officer 


are heard by a judge of the High Court. 
3.11 SUPREME COURT OF ONTARIO - HIGH COURT OF JUSTICE 


Pie sieges Court, Of alustice ss. the trae dives tongs 
the Supreme sCournts. Under the English common law system, a 
Superior court rderivestmts jurmsdicerion diveciiy, froma tie 
Crown. Mienhs Gaycour tol wuetaCew ts Geherertoren a <cOum. toe 
miberent  furisdvctaon= and Ds “not. gsubject. "tor wupemisory 
Control except throughvappeals: to therCourt of Appeal: The 


Bagh Couvinihas plenary sjudicrals power in civil and crEuninal 


ae ae 


matters an the Province, of “Ontario. The. nalimasks of a 
SUpErlOL YCoUuLre Are) (che “power tom punish Plorryreoncenpr, co 
supervise and review proceedings of inferior courts and to 
prevent abuse of process by summary proceedings. As was 
novedm in thes previouss section ony vene- Dirsrumice mC Our, wad 
number of these powers have been conferred on the District 


Ceurt by statute. 


The. Siwoh, OtCoures wives 55 judges, HaayeriLinyehi kes Us (= nl>.4 
supernumerary judges, the chief justice and the associate 
chief justice. The judges are required by the Judges Act to 
reside in Toronto, although individual judges are exempted 
from that requirement. The judges, therefore, sit mainly in 
TErOoneo “anda vise whe COUNTY! POWs, on. Cc iarcu lEen There are 
permanent sattings of the High Court in ‘London and Ottawa. 
The High Court judges visit the other county towns twice 
yearly. In some of the smaller centres, one of the sittings 
may be cancelled, so that a High Court judge will only come 


into town once a year. 


The-cireuLt system was inherited yirom England -insthe 
18th century, and it was a system which functioned well in 
colonial Upper Canada when the demand for High Court judges 
was: Wow “and travel was- Gureicus ty. The sittings generally 
combine® Givil and criminal cases. All criminal matters must 
be, dealt with. Eves because the liberty of. a Jeleizen is tat 
stake. Once the criminal cases have been exhausted, civil 
cases can be heard. In the smaller centres, where there is 
OLY, ONE Siteing fal “vear,  Civa! cases may not be reached 
before’ ‘the “time period allotted “1s over “and, “theretore, 
there ‘can “be substantiai delays, (before a, Hight-courtitcivs« | 


case is heard. 


The” “number yof- full times * judges) 1s augmented. iby 


supernumerary judges. 
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3.12 HIGH COURT OF JUSTICE - CRIMINAL JURISDICTION 


Lhe High Court generally tries only the most serious 
Bramitval, Cases, ena the judges almost always. work Wien a 
Huey.) (nere -are-Ewo Siluatitons, in which a High Court: quadge 
may hear a case without a jury. The Combines Investigation 
Aer specitically provides that matters heard under that Act 
Wid “be heard by judge alone, and s.. 430 of the Criminal 
Code also provides that with the consent of the accused and 


Gier crow, a Case may be tried by a High Court judgevalone, 


Certain serious offences, set out in -s.; 427 of the 
Cyamineal Code, are reserved to the High Court only. The 
bulk of indictable offences are within the concurrent 
MIB eOLe On Ob tie District Court and, the ‘Criminal! Divgusvon 
Si ene Provincial Court. The High “Court. Generally hears 
Ohty those Matters within wts exclusive Jurisdiction: In 
Cases OF unusual ditiaculty which fall within the concurrent 
MiG soiceiOn Of tne High “Court cand, Distrivce “County, «crown 
prosecutors generally elect to proceed in the High Court of 
Justice. The list of exclusive matters has shrunk steadily 
over time. Of the crimes which remain, only murder, 


eccessory arter the fact to murder, and conspiracy vc commit 


murder are important. The other crimes are somewhat exotic, 
like treason, alarming her Majesty Or intimidating 
Parliament. 


3.43 HIGH COURT .OF JUSTICE = CIVIL JURISDICTION 


The: Hage Yooure’ shas “unbims ced: civil | jurisdiemion, 
SpeOuNdh Ii practice at hears matters only where Ene, amount 
of the claim exceeds $25,000. it; as the only ‘court which 
Has JUrisarccion LO “Grant ‘prerogative remedies, | such. as 
Habeas Corpus, and it. hears all bankruptcy cases, since the 
Bankruptcy Act requires a superior court to try bankruptcy 
matters. The High Court also has some dimited appeliace 
Jurisdiction, and hears appeals from interlocutory decisions 


or the District Court. 
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3.14 HIGH COURT OF JUSTICE - FAMILY LAW JURISDICTION 


Outside of Hamilton-Wentworth, the High Court of 
Justice is the only court whichis -authorrzed" tomtiny divorce 
cases. Since the High Court would be swamped with divorce 
cases: if ‘they all. had to ube tried by High (Cour@miajudges, in 
Practice the: vast. MajOrity of uncontested divorcesrare dealt 
with dy DIStrict Court judges saceing as Pocal judges of rie 
Heo Couide Outsiders Toronto, Locals qgudges also hear most 
contested divorces. ins ePOrCntO ser the BHIGhegCourtag nas 
established an informal family law division to hear. divorce 
cases. Thies sddvrs von ts made: pup yo chi ghyicourtayudgeswewho 
hear contested matters, one master who hears family law 
motions, and several family law commissioners who hear 


contested matters on references. 


The position of commissioner is unique to the High 
Court and its background deserves to be explored. ino Se 
then Chief Justice Estey organized a review of the conduct 
Or “family waw at. the High Court level. The result of the 
review was that in 1976, all family matters were removed 
from the regular lists and the informal family law division 
oP che, High Courtywas;createdi., “One. audge.of) the high Comm: 
was put in charge of the division, one master was assigned 
to deal specifically with family law motions, and one judge 
was made available on a rotating basis to deal with motions, 
prerurialssand, trials. «ALL family-matterns werevdealt wath 


in) ar separate “budding. 


The new system helped clear out some of the backlog, 
but there were still problems with. the lack of sufficient 
judgepower to cope with the workload. in L977 ope eve sor roe 
of family law commissioner was created to help with the 
workload. Initially, the commissioners, who were mainly 
retired judges, only did DEe=-Er adic. Later, the 
commissioners began presiding over hearings referred to them 


by a High Court judge on) consent of both: partues. 
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This procedure, called a reference, is now codified 
im Ruses~5s4, Soend 702i of the. Rules, of -Civil Procedure. 
Before a commissioner can preside over a hearing, the 
Partues to a Case Must obtain a.consent. order from, a High 
Court judge directing a reference of the matter to be heard 
by .a commissioner. The commissioner then hears the matter 
and makes a report. The report goes. to the. referring judge, 
where it 1s confirmed if both parties are satisfied with the 
result. Alternatively, the parties make submissions 
Concerning the report, after which the judge may reject, 
GoniGit sol very ne report 4 lf one Jor the partes 1.6 esi it 


dissatisfied, they may appeal the confirmation. 


The jurisdaction of the family law. commissioners 1s 
quite broad. they scan, hears all family, matters. thatem: woh 
Court judge would hear, with the exception of entitlement to 
divorce. Commissioners have recentiy begun to do-_ some 
pre-litigation .mediation if both parties so request. Any 
matters heard by a commissioner are heard on consent of both 
Pome esp; anc WOiparty can’ “be -requimed., Co. Go, betore) a 
commissioner. The family law commissioners are used by 
counsel in part because matters heard by a commissioner are 
heard more quickly, and in part because the commissioners 
have established a good reputation and their reports are not 


often rejected or varied by the judges. 


There are currently three full time commissioners, 
Cie in OlLLawa and two ian Toronto. There are also two part 
time commissioners, both of whom work in Toronto. The part 


(ames cOMmi ssi Onerms only, do pre-trials. 


je) 0. MOTIONS COURT. 


Both High, Court, qudges.and masters, hear Mupreme:-Cougec 
motions, depending on the type of motion. We will discuss 
the masters and their jurisdiction below. Motions court in 
the Supreme Court is called Weekly Court, because originally 


it sat once a week. Presently, however, Weekly Court sits 


Soe 


every working day of every week of the year. Unt ie eee 
Weekly ““Coure that” Counsel” “bring? “motions “concerning “che 


procedure in a Supreme Court action. 


A “Hrgh' "Court judge can Near any mocron gin a case 
pendimig ain “che High Court. 9A Wrocal *judge “or enemnigh Cour. 
can hear any motion that a High recount judge cam Near “excepr 
a motion’ to vary an Order= made by a ‘High ‘Coune  yudge, —an 
order made under certain sections of the Judicial Review 
Procedure Act, a motion to transfer "a case to the High Court 
anda -a motion to havea “divorce case heard» by a High “Court 


judge instead of a local judge. 


The power of masters and local judges of the High 
Court to hear Supreme Court motions has been steadily 
expanded to the point where the present Rules of Civil 
Procedure "simply Vist the’ types of motions which Cannot: be 


heard by masters “or local judges. 


3.16 SUPREME COURT OF ONTARIO - MASTERS 


The masters, like the family law commissioners, are 
another unique feature found only in the Supreme Court. 
Masters are lawyers who near “procedural motions concerning 
Supreme Court cases as well as performing a number of other 


ad ;udircative functions’. 


A master* can Near “any motion in ~an action pending in 
the Supreme~ Court except "motions “specifically "reserved py 
statute vo a Judge, motions to vary anvorder of a High 4Couns 
judge or a local judge, motions where one party is under a 
disabtiity, 8a. =movi on + relatung ro the} Liberty) «of «the 
subject", “and “‘a’“motion under “certain sections “of “the 


Judicial Review Procedure Act. 
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3.17 SUPREME COURT OF ONTARIO - DIVISIONAL COURT 


In accordance with recommendations made in the McRuer 
Report, n wappellate ~divisaon:of the High Court of Justice 
was set up in 1970 to handle judicial review of decisions of 
administrative tribunals, statutory appeals, appeals by way 
Hees aoeecd Case, mtappealsn mrom- sthes«Provinciaburcount: CCirvi lL 
Division) and appeals from masters' decisions. The Courts 
of Justice Act has greatly expanded the appellate 
fIcisarect7on of “the Divisional ~Coumty Lt imow hears sank: 
appeals from civil judgments, where the amount involved does 


nor exceedq $25,000. 


The Chief Justice of the High Court is the head of 
the Divisional Court, and its only permanent member. High 
Couct sudges salean*the,Divisvonal ‘Court anepanel’s sof three, 
Oncaea, FOtating basis., The: panelsof judges Nearing cases un 
the Divisional Court are constantly changing. AS @Sresuwiicg, 
Bice .Dav1sS1 Ondals Cough, US notwias Brudys iseparatve) entity. A 
Sanole: yjudge~ Mays Sit ine ther Divistonal Court! for) certarn 
types of appeals such as an appeal from the Provincial Court 
(vig (Divis1On)) Or avnotion for leave to appealsar decis lou 


to the Court of Appeal. 


The=“Drywsitonal “Court, “in “essence, “functions “as "an 


intermediate court of appeal. 


3.18 SUPREME COURT OF ONTARIO - COURT OF APPEAL 

The “sCourt ‘of. Appeal is» the’ highest ~coure “of the 
PEOulnce Of “Ontario. Only the Supreme Coure ” of (Canada 
Ponstvendtes, a’ Magner ‘court, bub we nears only “a Very “smal 
percentage of the appeals generated in Ontario, with the 
resuitethiac for most cases, the Court of Appeal is the coure 


on last. resort for ithe fesiaents of Ontario. 


The Court of Appeal hears only appeals. Le iS noe sa 


court of first instance and the Court of Appeal's decisions 
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are reviewable only ?by ‘the Supreme’ Court "of “Canada. is 
CONsSiSts Of Sixteen judges, Ancluding Che chicr justice and 
associate chief justice. There are also two supernumerary 
judges. The “court jsiltswain wanelistiofo three ormiive spudges 


depending “on the vserlousness of thevicase. 


The Court) of Appealtisits tne Toronto; sand =doec “noe 
travel to other centres, with the exception of Kingston. In 
Kingston, “thescourmiheanrs prisoner appeals 7from Sinmarves Of 


the federal penitentiaries. 


3.19 CONCLUSION 


The structure of the court system is not, as was said 
ae fene ouEser,, Vogreal: There is Overlapping Jurisdiction, 
as well as fragmented jurisdiction, which make it difficult 
for both the public and lawyers to know exactly where a case 
should be tried. Once” arucase Ehas “been stried; “vt *+1rsh not 
immediately clear where the appeal should be taken. Appeals 
originating! from’ ones icourt!*may Fgo)* to "severally differens 
appeal courts without there being any apparent reason for 


thienrrstinction. 
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CHAPTER 4 


Problems and Complaints 


4.1 INTRODUCTION 


As long as there have been courts, there have been 
Som laints, alae they -are not functioning » properly. Roscoe 
Pound pointed this out in his address to the 1906 American 


Bar Association annual convention when he said, 


Dissatistact ron with the 
adMAnESELration. of justice 41s “as 
ola as Jaw. Not. to go outside: of 
our own legal system, discontent 
has an ancient and unbroken 
pedigree. The Anglo-Saxon laws 
Continually direct that Vustice as 
tombe. done tequally tito trachreand; to 
poor, and, the: King <exhorts that 
the peace be kept better than has 
been wont, and that "men of every 
erder readily submit....each to, the 
law which is appropriate to him." 
hater 


There will always be people who believe that the law is 
designed to prevent people from being independent and that 
the administration of justice will therefore’ result largely 
Giga Injustice”. However, when the complaints become 
persistent and when they focus on the same issues time after 
time, then perhaps there are matters which need to be 
addressed and problems which need to be corrected. This 
chapter will set out some of the problems and complaints 
which have been raised concerning the administration of 


justice, and about which there appears to be some consensus. 
Bee. COSTS 


The most common complaint about the justice system is 


that the-cost of litigation. ts. prohibitive. 


Se 


It 1s generally conceded that only the very wealthy, 
or the” poor on egal ard). Can-“ahroncd seo. Gostes court. With 
the exception #ofii matters within srneyeaurrsSdichion “or “the 
Provincial Court ‘CCivil Divirsron > “Givails cases vor Vecsoerhan 
s5,000° may not be worth taking “coveoure because the “cosvus 
will equal or exceed the amount in issue. Even minor 
Criminal matters can be expensive to defend, making it more 
attractive “to ‘plead™ guilty, = sinceer the “tine will "cost 
substantially “less "than Vany legally, fees. Tierecocm LOL 
l7tigating property “division dispures in Matrimonial cases 
has been known to exceed the value of all the assets 


accumulated by the divorcing couple. 


Compounding the expense picture is a system of 
awarding ~Ccostis iat » (heb endisbitta Wcaseeiwhich® rewards 
inefficiency and prolixity by basing the assessment of costs 
on the number of imotions; "days Kabotrral, Mand thours spent. on 
preparation. Legal aid fees are calculated in much the same 


MMevaVaQueig o 


Assessment officers have noted that costs have risen 
dramatically over the last two to three years. Onee “Upon re: 
time, a bidl of costs assessed on a party and party scale 
represented about two-thirds of the costs the client would 
actually have=co. pay. “Currently, that proponrvi0nm Nas -shaumnk 


Co Less than one-halt of the bill ‘of scosts.. 


This, “fact ‘directly affects the j~amount whitch 4the 
Winning litigant. can actually expect: to receive after Ne or 
she Nas paid the solicitor, “and, the losing litigant has: parad 
the judgment, interest and “assessed costs. From a cursory 
examinacr on OLsitypircal Drie One Costs Vinwene Distr lice count 
and the High Court iof gustice @t was “apparent “that, atterncd 
winning litigane. has pard his or her iawyer, ‘only 20 co, 30 
PGCRCeENt Of “as DIistricte Court. judgment ine viding mnterese and 
Costs) “will” wemain. TNS) -_proOpOLuton | rases= co; =4.05) co. 60 


PeLeene Of ca. judgment in tne “nu Ghin Court. 
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The Inquiry conducted a survey of the ‘average cost of 
cemudtn cvypes OL, Civil Cases an the Distfict Courts The 
detailed results: ofpthis’ strrvey are contained in: Appendix 2. 
The survey showed that an average bill of costs, assessed on 
a party and party basis, was nearly $4,000. Preparation for 
trial and the counsel fee were the most expensive items on 
the bill, representing slightly more than one-half of the 
POteal bald. 


When it is remembered that an assessed bill of costs 
represents lessimhan one-half of thesactual (bill™4a ‘solicitor 
Wore sorecent LO as or Ner client, 10 ts Not diteicule co 
mMaicerstand Now even Mayswinnitngs (vtagant Scan endsmip, with 
inecile more than a paper victory. One assessment officer 
PDorovthe Inquiry that. he had assessed costs in the Districe 
GOurts which exceeded the monetary Jurisdiction “of “the 


Precerrcrt COULL tice. 525, 000). 


4.3 DELAY 


The second most common complaint is that a case takes 


EGO, LONG LO Get, to trial. 


Delay nd: Decklog Vary Erom-cource to -coune, ‘and fren 
county to county. The causes of delay are many and varied. 
American research has shown not only that there are many 
different causes of delay, but also that correcting any one 
Saise if 1S6OlLation Will’ noe substantially “Improve: Pte 
SiLcuaciLon. Only xeforms which attack delay ion iseveral 
PLronis will serve to reduce delay noticeably and 
permanently. There is no doubt that in Ontario, every group 
Which works an the Justice system contributes, to some 


degree, to the problem of delay. 


Some people might suggest that, Since everyone 
contributes to delay, delay is therefore simply the cost of 
deimg business in the courts and that nothing can or sioulad 


be done to correct the problem. However, as the Civel 
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Justice Review published by the Lord Chancellor's department 
in England noted, 

Delay keeps litigants out of their 
entitlement, imposes hardship and forces 
economically weaker parties tO accept 
terms “of settlement which do not rerlect 
the real merits of the case. Delay also 
Undermines: sthe s court is, ability telco do 
justice by eroding the availability and 
reliability of evidence. The burden of 
cose (which mass not tialdl “on ihe; pasty mose 
able to bear it) may be heavy, and the 
total cost to the parties may often exceed 
the compensation recovered, even in cases 
settled “witnout. a (trval. |; Fear of /coOst, 
whether JUSEDPLediTy or not, certainly 
omhwba ts)  raccegcnstOl.  uStace. and, like 
delay, may force weaker parties to accept 
unfair terms of settlement. [at 48] 


4.4 DELAY IN THE PROVINCIAL COURT (CRIMINAL DIVISION) 


Delay in the Criminal Division, has become. acute in 
certain areas of the province. The survey which the Inquiry 
conducted on delay showed that Brampton had the greatest 
backlog in the province with a waiting period of one year 
regardless of the anticipated length of trial. Brampton was 
closely followed by Windsor and Ottawa, both of which were 
setting trial dates eight to ten months in the future. This 
kindof idelay was not uncommon, throughout» he) jorovincee, 
although there was no consensus among lawyers, judges and 


administrative staff concerning the cause. 


Among the suggested causes of delay is the number of 
appearances which an accused makes before either a guilty 
pleasis “entered, “or a _trialsjtakes. phace; An accused can 
appear an court four or \favertamesstforathe, sole ipurpose Jor 
Stabbing. that eshe. wor she has vaccompla sheds one step 3 naaehne 


procedure iand (tebe -advised what) the next cstep ought towbe. 


This Situatsonr can «be compounded by lawyers, 
particularly in areas where a small number of lawyers handle 


awVernyr iagh, propertiony Ofethen criminal, cases. In these 
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counties, both judges and courtrooms may be available, but 


the lawyers may have prior commitments in other courts and 


may not be available for many months. If <a Materer ws 24156 
adjourned once or twice, the delay LS increased 
Gdramatically. 


Another procedure which has caused mixed feelings is 
Sew preliminary hearing in criminal cases. Lie, aS. sete wy 
Somes people to pe an important part of an, accused, s igus 
and the solution to inadequate crown disclosure. By other 
lawyers, it is seen as an unnecessary process which not only 
delays the conclusion of the case, but also gives an accused 
two full hearings at enormous expense to the public. These 
lawyers state that an improved system of crown disclosure 
would eliminate the necessity for a preliminary hearing, 
thereby streamlining the process, and reducing both delay 


encumcost.. 


There are two further procedures in the criminal law 
field which are considered to be causes of delay. The first 
Wm ene ‘system’ “of “crown. disclosure, which ‘defence -lawyers 
feel is a process which is too discretionary, . despite 
guidelines issued by the Attorney General. Defence lawyers 
also complain that the process varies widely, depending on 
the particular crown attorney who makes disclosure. They 
SConplalm that it ais. drtricult to. find which: crown attorney 
can make disclosure, and once found the crown attorney may 
not have carriage of the matter, making it impossible to 


settle the case. 


The problem with the procedure of crown disclosure 
has partially led to the’ creation of the second problem:, too 
many elections. Defence iawyers have stated that one of the 
Feasons that they elect out of Provincial Court, 15.37 Order 
to get the undivided attention of a crown attorney with whom 
they can talk about disclosure, and possibly a plea... in. the 


Provincial —Courc>. Lt. .s adittiiconult to find,someone, who has 
the authority to settle a case and who can spend time with 
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the defence lawyer. Too often, che press of sdozens “of 
Cases, all “watting *to be heard, and all “competing for the 
crown attorney's attention, make any quiet discussion an 


TMpOSStOLL cy . 


4.5 DELAY IN THE CIVIL COURTS 


In civil matters, all the various steps involved 
in Vitroationimayocontuributer to uthesoveralmebackiog in the 
system. There are too many motions, and discovery takes too 
long. The pre-trial procedure has been pointed to as a 
cause of delay. Some advocates and judges consider it to be 
entirely unnecessary, others believe that pre-trials can 
reduce delay, but they are frustrated by a procedure which 
often accomplishes nothing. One of the major problems with 
the procedure is the very lack of consensus in the legal 
community as to its usefulness. If only one of the people 
at the conference feels that time is being wasted and is 
not, therefore, willing to participate wholeheartedly, then 


the entire process will be frustrated. 


Curbently, "Gases “On. the Civil, non-jucy wise mesehe 
Hroh Court in Toronto are taking Not tess than a year suse 
to reach the pre-trial stage. Despite the lack of consensus 
on the usefulness of this procedure, 40 to 60 percent of 
Cases settle at “Or atter the pre-trial, Thais high attirreron 
rate does not resolve the problem of backlog, however, 
because “Civil Nnon= jury Cases must “walt “a. Eurther sax = ‘to 
er1ghe Months after “Ehe pre-trial betore, .going to trial. lives 
also must be remembered that these are Toronto cases, and 
tne jHigheCoure its Continuously. in Toronto. Ihe srtuataon 
outside of Toronto, where there are periodic’sittings only, 


may be worse. 


Finally, some people feel that the major problem with 
the’ justice system is our society's ‘litigiousness. They 
argue that there is an unnecessary emphasis on the adversary 


process and that in some cases, alternative methods of 
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dispute resolution would be more appropriate. This argument 
Poe rele tO be- Parricularly ‘true’ with respect to family 
Heactetlo.s  AGVOCALGSs “Or alternate dispute resolution point to 
pie ia gi COst, Hou emollonally ‘and? financrally, Of fami vy 


Paw tit E2OaACLOM, 


4.6 INEFFICIENCY 


The most obvious and pressing problem with the 
Guman ct ration “Of the’ "courts as >the fact’ Chat “wt 21s 
metficient. Miliar- Jand “Baer >in * Chery, \book;,= Judicadl 
Administration in Canada, have described the administration 


Sia tMe. courts an the following fashion: 


Administrative inefficiencies are 
reinforced by confusion and 
disagreements as to where the line 
ise, CoUMbDe. Fdrawn. .divyiding:) 7 udresal 
from administrative responsibility 
and Sauinericy. “Noer anirequentvly it 
LSMidone: vat) avipoine. Whach, replectcs 
the unique personalities of 
individual yudges. and court clerks; 
rather than on any basis of 


principle. This 1s) the Laula 
neither “ol. “judges —-nor) uot ‘count 
clerks andy administrators. DES wats 


the result (ol a system, Of Lather Jor 
a ebractured “mosaic of (individual 


fiefdoms, which has grown 
historically in response Lee 
immediate needs, short-term 
planning, OPpolatical rand budgetary 
expediencies... [at 5] 

ine “administration of the courts is not antegrated. Even 


where there may be more than one court in a building, each 
Court has “ts own administrative structure “and rarely does 
anyone working for one court have more than a hazy idea of 
What. US Going. on ine another court. The movement of paper 
from one court to another is a monumental task even though 
the administrative offices may be side by side, and paper 
moves regularly between the courts, as it does between the 


Provincial. Court (Criminal Division) and the District. Court. 


Clerks in one office may be working overtime on a_ regular 


Eee Bey 


basis, while in another office they may be idle. Courtrooms 
also become the exclusive possessions of certain courts, 
preventing «any possibility, when there. i1s-Jan woverfiow of 
business, ef using an empty courtroom “owned” by another 
court. When one court has no courtrooms available, it must 
shut downy, thereby creatingmor aggravating any Dpacklog-. ts 
iS) almost wirite To point oul, (than. Chie. ean oe nL 1G Lene 
method of (‘managing sans .onrganizatiom the) size, ;or., the. courte 


SyYStemi. 


4.7 FINANCIAL ARRANGEMENTS IN THE COURTS 


The problems in the administration of the courts are 
non helped bya the wiact))thab. tnene is. ay Chionte Nlacke.o1 
Funda ng. The» budget. .ton, thes admanistrationmio® justice an 
the sprovancer of Ontarioriiny ithe Tast..20: \vearsvwias: made-eup 
less than 1% of the government's total. budget. Since 1963, 
when the provincial government took over the financing of 
the administration of justice, the percentage of the total 
government » budget” arlotted (to the’ Justice system — has 


declined by one half. 


The way in which the government manages the funds 
also creates problems. Bach Court voffvee has .only.a. veny 
low limit on the amount which it is allowed to ‘spend on its 
own authority. Any larger item, such as the purchase of a 
bYPEeWELEer Or, a€anhange/vamount jotipphotecopyang, has. to, be 
ordered through Toronto, where much time is lost waiting for 
approval. some courts have taken to requesting their 
suppliers to bill them several times, in small amounts, so 
that the stem can be. paid form out; of. the, funds .autnovized uco 
be spent. locally... Such antics are demeaning to professional 


administrators. 


4.8 HIRING ARRANGEMENTS IN THE COURTS 


The SN EEENG gO tes COULL. VS ait pat Se UeCUcli Ve ae Lait ly 


controlled: If,one- of the ‘courts. in, Thunder, Bay. wants, to 
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hire a new filing clerk, someone must fly up from Toronto to 


participate in the interview and the. final hiring decision. 


Senior management positions in the local offices are 
often political appointments. This creates two types of 
problems: the senior managers are not professional court 
managers, which adds to the lack of efficient administration 
in the court system; also, personnel who have worked their 
way up through the administrative ranks and who have an 
intimate knowledge of how the courts are run find that the 
Mosc Senior yjObS—_ are forevem out wot «their reach? The 
inability to rise in the administration causes frustration 


and a lack of desire to work for greater achievements. 


4.9 IMPLEMENTATION OF LEGISLATION 


The orderly implementation of new legislation is 
affected by the shortsightedness of governments. The Young 
Offenders Act presents an example of this type of problem. 
The government passed the new legislation without assessing 
lesa tmpactson the-courts.«/, Once the ampact pwas sappaerent, no 
funds were available to fuliy and properly implement the new 
legislation because it was a time of fiscal restraint. This 
failure to fund the implementation of legislation prevents 
good legislation, from having the effect that 1t should’ have; 


and can cause disillusionment in the public. 


4.10 COMPLEXITY 


IneGhapters3systhevpresent Structure! ‘of the, courts 317 
Ontario was described. There appears to be no doubt that 
the. system, is overly’ complicated and» that‘) 7few «people 
understand it. Newspaper reporters who are frequently in 
Coust sare often! wrong, im theinm description sof? which court 
heard the matter about which they are reporting, and even 
Jawmyens Mave  -aALflrculty egivings almull,.caccuratecdeseri prion 


CLscie risdacm on Min eachs court in) theysystem- 
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Part of the problem stems from the fact that there is 
both overlapping and fragmented jurisdiction. Lie Cm mMa talk 
matters, while there are some areas Of exclusive 
jurisdiction Aue?the Argh) Woure sand! "ener Prov ineral “Court 
(CEiminal Division); =the majority (of Cases” camber tricd “in 


any ‘of the three Vevel's’ of ‘courts’. 


in fanily*mattcers, *the* fragmentation "OL= jJurasdiecion 
1s) a® particular hardship < The orderly resolution of the 
breakup of a marriage may require two actions, brought in 
two. different courts, “with ali’ the “attendant “costs and 


frustration. 
4.11 THE UNIFIED FAMILY COURT 


The Unified Family Court was an experiment 
designed to solve the problem of fragmented jurisdiction. It 
is an experiment that has become a permanent complication in 
the structure of the court system, and one which moreover 
creates some inequity in the province. Families living in 
Hamilton-Wentworth do not have the problem of fragmented 
jurisdiction, while everyone else in the province does. The 
Unified Family Court iS an experiment which, after 10 years, 
has either succeeded or failed. If it has succeeded then 
it#ist time ito “extend reStoSthe, restviok “the: provinces Tras ie 


has failed, then its is’time’ to abolish Te. 
4.12 THE PROVINCIAL COURT (CIVIL DIVISION) 


Ine sjurisdietion.2oL Lies Provineia kevCourts (Gry! 
DAVES lomo rsoinos, wniilorm: When the experimental Civil 
Division courtowas. set auprpanaloI7oumin Toronto, fe wacegqivenea 
MOnetaryvigsumisd ret onivOfR 3S3) 700.0); Alle eether «small %claims 
counts hada monetaryqjvurisdiction of only) Ss l70008 When #the 
prhoyect.cwas;imade permanent):and> akl ‘small tclaims™= courts 
becane ipanenon gene “Provincrals CourtetCrvyil pivisvonmenhestwe 


different monetary jurisdictions remained. This inequality 


in the monetary jurisdiction has created a unique problem. 
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Credit card companies and lenders have adjusted their 
POnLcacts With Their Clients so that they can sue for unpaid 
debts anywhere in Ontario. Clearly it is to the advantage 
of a debt collector to use the inexpensive procedures of the 
Givids Division court aun Toronto. to recover debts over the 
0D (Lame. Thase Sitwtation, however, works “to the 
detriment of defendants living outside Toronto. The 
travelling costs ianvolved in coming “to, Toronto. to. defend 
Lgettre Claim, If a detence is available, may be, £60, high to 


make the effort worthwhile. 


as | FACCESSIBILITY 


The public's perception, that the -courts, are, cnly 
for lawyers extends to public access to the courts. There 
are Many types Of access to, the courts, including physical 
access, economic access and intellectual access, but one of 
PiewmoOst. LMportant Lorms Of access is geographical. Many 
areaS in the province feel that they are not adequately 
served by the courts. In the more remote communities, 
CameVveularly. an northern Ontario, tne, nearest, courts may we 
hunoreds of miles away, forcing people to travel, long 
distances to make an appearance in court that may ultimately 
prove to have been a waste of time and money because they 


Rove tO return om another day. 


Even in large communities in southern Ontario, 


Secess, particularly to the "Haigh Court, Gs “seen casi ia 
problem. Fach county town, is entitled to a Sitting of the 
Hoga Court, twice “a ‘year. Toronto, London and Ottawa are 


Pune only Cities ine which the “High Court “sits continuously. 
The circuit system leaves the impression that the High Court 


i essentially a Toronto court. 


meas ee 


4.14 THE PUBLIC 


THe general (public ane (Constance, DabUlcupantus ville ne 
admit nrstratten On, » justice. They appear as accuseds, 
Watigants, Victims, WLltenesses, and jurors . In each of these 
roles, ‘they Nave an opportunity to assess the Justice 
system. The complaints the general public make about the 
administration of justice stem largely from the impression 
givén by the courts that they are designed by <and, run 


exclusively for the benefit of lawyers. 


The cyviminal gGustice -system,. in) panirculan,. icomes 
under “attack. A ‘common ‘refrain cs. | thats Weriminal aw 
protects the accused, but ignores the needs of the victims 
and witnesses. No one explains anything to those attending 
court, and whether they are there as victims, witnesses or 


jurors, they are not treated with respect. 


When an accused or a victim arrives in court, they are 
Given Uibtle “or no intormation “concerning what will ~oceur 
and what is expected of them. If an accused has a lawyer, 
the lawyer will usually explain the procedure, but a victim 
may have’ a difficult tame ‘getting the -crown attorneys 


attention long enough to have the process explained. 


The public generally feels that they are treated with 
lack of respect by both judges and lawyers. Not only ws 
nothing explained, but lawyers and judges arrive late, 
matters are adjourned without witnesses being given any 
advance notice, witnesses wait all day, only to be told that 
their evidence is no longer necessary or that they must come 
back another day. In court, the lawyers and judges speak in 
such a fashion that they cannot be heard by the people 
seated in the main body oft the courtroom, on, Jwhen they are 
heard, they speak an incomprehensible legal jargon, leaving 


even) Lhe laccused puzzling jover ithe) disposition, of his. case. 
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4.15 COURT SITTING HOURS AND OFFICE HOURS 


The submissions which the Inquiry received from 
members of the public expressed concern over the fact that 
SOL does, NOt sit tor “a. full working “day. While some 
foun UG Work a 2all court day, from” ten “o- clock an “cine 
Mom, Tithe four thirty An the “afternoon, “provinciad 
Beacictics —On COUrt. Sittings hours have’ shown that, on 
pretage,y, sCOULCS -1i) TWMtarlo ‘Sit, Lor 92.6, hours “per siering 
day. In. part, these short court days are due to a failure 
BOmeOVerDOOk the "court lasts “sufficiently” to allow | for 
settlements and adjournments. Phivs “Svevaeton: "3.5. sale 
created sometimes by the judges' desire to clear more time 


for research and judgment writing. 


The business hours of the administrative offices are 
also perceived by the public to be inconvenient. Most 
aantiastratave Offices are open to the public from 9:30 to 
4:30, even though the employees arrive at 8:30 in the 
morning. Court offices and the courts themselves are almost 
never open late, in the evenings, or on weekends. Members 
of the public have stated that these business hours cause 
substantial inconvenience to the average person who is at 
work during the hours when the administrative offices are 


open and when court 3s sitting. 


4.16 QUALITY OF ACCOMMODATION 


Teas “Said that court may be convened ‘wherever the 


judge chooses to preside. In some areas, however, the 
choice OL CoOune Vocation threatens to bring the 
Baminestiarion of JUstice unto disrepuce. Some courts are 


housed in shopping centres, in hotels, beside taverns, or in 
one case, in a Lions Club dance hall, right beside the bar, 


over which 1s hung a toilet seat. 
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4.17 COURTHOUSE SECURITY 


In. these, ad noc counG, locations, (security, becomes wa 
Major problem. Even in regular courthouses,, security can be 
a problem, because either the courthouse was not designed 
Wath Security wan smind;.-or .~because. yenovations Ton, Che 
courthouse have altered the original security features. 
Added: tov-rhis Situation-is thesfact. that theres as an. ongoing 


dispute over who should be responsible for court security. 


4.18 COURTHOUSE DESIGN 


Both the design of courthouses and the design of 
courtrooms varies greatly. There are some courtrooms with 
blatant design flaws, such as no secure way to bring accused 
persons-anto’ the. courtroom, Or,no secure, way for. the? judge 
tO get (iiwand out oft the scourtyoom. There are courtrooms 
where the prisoner's dock is too close to the bench, or in 
other instances 2t.1s so glassed.an that the.-accused Has 
adririculty, hearing. There are also courtrooms where the 
witnesses are placed in such an awkward fashion that they 


are dificult: to hear. 


Design flaws are also created when an otherwise well 
designed courthouse is altered to create more courtrooms or 
office space. The elements which usually suffer the most in 
these alterations are the waiting rooms, jury rooms and 
consultation rooms, ‘all of which make the courthouse more 


inconvenient for the public. 


4.19 CONCLUSION 


Tt isi not \possuble or seven Likely ethat. this Inquiry 
can “address: every .:complaint ~madey wath “respect sto ‘the 
ACMINnistvatlionwoL justice! inkithis province. Some earnest 
complaints, imade mito ithisvainguiry esinerebtect? asked sator 
intervention in specific cases to redress what was alleged 


COM bea val san vustace, Other complaints such as those 
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respecting the insensitivity of the criminal law to the 
plight of»the victim stem, from the state of the substantive 


law and are outside the terms of this Inquiry. 


Additionally, it must be recognized that the justice 
system deals with conflict between individuals and between 
the state and individuals. There are winners and losers. It 
is therefore unlikely that the justice system will ever be 
ie Wau Necee Of mtoval admiration. However, many of the 
complaints addressed to the Inquiry are well founded and the 
problems contained therein are susceptible of solution. In 
the next chapter, some of the principles which should guide 


the resolution of these problems will be examined. 
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CHAPTER 5 


General Principles Underlying Court Reform 


5.1 INTRODUCTION 


The =retorm Of | the {justice “system “requires, “Eat 
certain principles be kept in mind. These principles are 
fundamental to the structure and management of the justice 
system,..ana..ensure that “the” system fulfilits tts “ultimate 


PULDOSe;, ‘that, Or serving, the public. 
5.2 COURTS ARE A NECESSARY PART OF SOCIETY 


Before any reform of the justice system is possible, 
it is important to remember the purpose for which courts are 
designed. Courts grew out of the necessity for society sto 
provide a way of resolving disputes which did not threaten 
the, fapric, of society. The’ Courts’. Continue to -exrusc 
because, despite their problems, the people have confidence 
iy “tie. -aphegqrsey and “wisdom -of the “counts, “and / ttuhtey 
continue, in times of istress, to turn: to tthe: courts for jche 


Vind CacLon Of their vraght sy. 


The courts protect the rights, liberties and freedoms 
of Citizens. The courts do not function am a vacuum; ‘tiey 
are an essential part of the government of our society. 


Society cannot exist without laws, and where there are laws 


there must also be a method of fairivy(<and, jgusely 
administering these laws. The justice system is an integral 
Dart (of the process of governing. tte as, as Peter Russel) 
states, the third branch of government. Emmett Hall, an his 


i974 “Report of ‘the Survey “of “they Court “Structure in 
Saskatchewan, deseribed the’ function of “the <courts as 


FOUrows: 


THe Courccs, of Law oceupy —ene 
Divotaliepornt yearn the scales of 
Justice. They apply the ‘concept ‘of 
the ‘rule of law' rather than the 
‘rule of men' to the controversies 


Bw 


which men and women cannot otherwise 
settle peacefully. They represent the 
substitution of the authoritative 
power of reason, knowledge, wisdom and 


experience EO the settlement of 
conflicts between citizens and between 
the state-and tts citrzens. [at "4] 


in an, earkrerisera, much? of the daw 'administered by 
the courts wasS customary law - common law and equity. a ey 
modern times, however, statute law has become a much greater 
source of the law administered by the courts. ihe. Canadvan 
Charter of Rights and Freedoms, the new family law regime, 
the Young Offenders Act are all examples of legislation 


which have added greatly to the work of the courts. 


However, the courts are hampered in their efforts to 
implement legislation if the government does not consider 
the: smpact. of .deqisilationnon wheiwcouxus: beforepassing at. 
If the government refuses to provide the courts with the 
resources to carry out legislative reforms, the benefit of 
those reforms is severely curtailed. It should be a general 
principle of government to assess the cost of implementing 
legislation which will affect the courts as part of the cost 
of the legislation itself. If the government cannot afford 
thie  COstis.O1 Vamnplement ind wthes ledqis lation, jie Cannot. -athond 


to pass the legislation. 


Le also tollows that Af Courts are a, necessary. parr 
of society, then they must be funded properly. Currently, 
Ene Counts) wporbank posit Lionyan- jsocrety is not reflected 
in the level.of :funding which they xeceive. It 11s) cehe 
recommendation of this Inquiry that the courts’ should be 


properly funded. 
5.3 COURTS ARE A SOCIAL SERVICE 
Courius. extst. bo serve stihe) pub lic: Lawyers, judges, 


COU, ~CLeEGLs crags .ands, scour ecierks all. serve the. justice 


system, which in turn serves the public. APeEhur T. 
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Vanderbilt. organized one Of the “most, successful “courc 
reforms in the United States when ‘He: took»: on the ‘task, of 
restructuring the New Jersey court system. It was his 


contention that, 


-.. no set of recommendations, however 
wise, will avail unless both judges 
and lawyers constantly .remember that 
the courts -exist not for. judges and 
lawyers but Low the benefit of 
Mi eigantewm and. of. ehemioub lace They 
must constantly bear in mind what have 
been termed the fundamental rights of 
litigants ww Every Jetigant’ rotentitied 
(1) to. a, prompt ,and GEiiclent trialaast 


his case, eres (2) at a reasonable 
cost;> s(3)): tereprmesented,’ by.~ "competent 
attorneys; (4) before impartial and 
trained judges and honest anda 
intelligent jurors; GS iatwaih, pire 


privilege of a review of the trial 
Court's determination by an appellate 
tribunal composed of similar judges... 
hat, 7034 


It is the opinion of this Inquiry that the principle 
that courts exist for the benefit of litigants and the 
public is one which must be kept in mind whenever reform or 
restructuring of the courts is under consideration. The 
SOubtee are Wake “all Wanstivtutions, they ‘tend £6 “take “oniea 
hire, Of “Che tr Own. The impetus for change generally comes 
from within, and the objectives of the changes are usually 
to improve the lives of the people who are inside the 
institution. Mr. Justice Riddell understood this tendency 


when he stated, 


a2 SCourtso were, wot. mader and fare 
not sustained by the people for the 
sake of counsel, but -counsel exist 
for the assistance .of the Courts) an 
determining. “the “rights of the 
people. Kendrick v. Barkey (1907), 
9: .-0..W.R.» 26. “Ont eahsgG? OeRaddelsl 
whan 


This Inquiry would go a step further and state 


enphavical ly “that not. ,onky, ‘counsel should gboe' cast in a 


a Om 


social service role, but that the entire court’ system has a 
purpose only to the: extent that it serves the community. 
While it is desirable that judges and other people working 
in the system should be well treated so as to maintain their 
morale and dedication, the comfort of those working in the 
Sourtst#as Mote theo primary?cgoal ofitthe *eeformmiof thercotre 


system. 


5.4 COURTS MUST BE ACCESSIBLE TO THE PUBLIC 


If the general public are the people for whom the 
courts are designed, then the principles governing the 
structure of the courts should take their needs into 
account. The general public are not concerned with the 
prestige of any given court, they merely want to understand 
the system, to have access to the system, and to have their 
problems dealt with properly, efficiently and quickly. TS 
this end, the structure of the courts should be Medamole, 


accessible and efficient. 


Accessibility takes’ a number of different forms. They 


are, 


- physical and geographic accessibility 
- intellectual accessibility 
-— economic accessibility 


- timeliness 


5.5 PHYSICAL AND GEOGRAPHIC ACCESSIBILITY 


Physical ‘accessibility refers largely to°the need to 
provide access to those people who are physically disabled. 
The Hovernment “of Ontario «has a policy of making “all! its 
public buildings accessible to the physically disabled anda 
large number of the older courthouses have had ramps built 
so that wheelchairs can get into the buildings. When new 
buildings are required, both the courthouse and the 


courtrooms should be designed with handicapped parties, 
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witnesses, lawyers, judges and spectators in mind. 


Geographies ‘accesoibiduity- Kefers, to "shes Locatiom of 


ENCA CONFESS In some towns the courts have become scattered 
throughout the town. In some cases the court offices are 
separated, iGromatihe gcount faesel ty NOtasontly Bisa Fenas 


inefEicient, but at is’ alsosunduly confusing "to the publice 
All courts .and, Count, “ObiTcess Ssnoulc, .oe. Une one (location 
wherever possible. TE Seni Shi si not "entirel ywpoessitblien then 
at va Ver yaminimumM,. 2 scour wand, Wes soLb1ee (should ‘ber in che 
same phocation. Imethesvery large centres, ivket Toronto, 1 
makes sense to decentralize the courts. However, even these 
‘branche oft vces'” sheullid’ bel designed) so las: Pto a nehude real 


types: Of) countsisunderwone enoot:: 


It is the recommendation of this Inquiry that all 
courts and court offices should be housed in ae single 


building. 


The smaller centres in Ontario should have local 
access ito, the» Provineial, Courts . even, though sthescourts may 
HOtwyhUNCtaONn Of aku le Game «baci ay These are the courts 
with which the publac.has. the most contact and no person 
should Nave toy travekadongnidistances,1n feorndernitto. aucend 


these ccourts. 


Geographic ».accessibility takes ons lag iparticular 
importance in northern Ontario. Although 1to will probabiy 
never be economically efficient tomtakerthencourts! into the 
remote areas; it is important that this continue to be done. 
The presence of the courts in remote regions is a reminder 
that all residents of Ontario are subject ito the same law; 
and that the governmentwexpects: its residents tosbring thedr 
legal iproblLems “tostheveouneeand hate tei Piece gehen Cost 
ofl phi tigations tlows:, byesoninging thes icourts ttoyethew people 


rather than requiring che peoplesto. gosto, thercourts . 


he gs fem 


It. as the recommendation of this Inquiry that there 
should be Provincial Courts in the smaller centres and that 
the Provincial Courts should provide service to the remote 


centres of Ontario. 


5.6 INTELLECTUAL ACCESSIBILITY 


Intellectual accessibility refers to the structure of 
the: courtand,p tora sdegqnee, the procedures. of.the «court. The 
COUurt=aseructure: should «be, Suffacnenthy »~sample thatr the 
Dubia cs can _understands thes-iierarchy)sand- thesriunctional 
distinctions between the different courts. Further,» che 
Jurisdiction, of each court should» bes. reasonably oweld 
delineated. Ltiwsshould) be «possi bie: efor-F thes -publae.. co 
understand in general terms in which court a particular type 
of ‘case should be..brought... This is not an’ academic notionh= 
a person who seeks the help of the courts should have some 


understanding of the jurisdiction of the various courts. 


The names which are given to the courts should bear 
some, relationship.to the, function of the court and. its)place 
in the hierarchy. At the present time, we have courts whose 
names have some legal historical connotations, but not much 
nationality. The name "Divisional Court" gives no hint as 
bo. 2.65. function. » The. name."Supreme. Court! of Ontario’ refers 
Go-sborh. thewHighCourte of JusticerandethewCourenofgAppeal, 
Ceulsing,); constant pconfusion,,-particularhy <among, suhecmedira, 
Whoshayve <o.report. to the spublicsensthese) courts. ihe pertile 
“ouprene. County ofsOntario;. also iihails to make» ite clear sthat 
GhemaConrt of Appeal-<as<a higher: court chhanthechughcounrrof 


Justice. 


In order to help the public understand the courts, it 
is recommended that information pamphlets, signs, and court 
personnel should be provided to help the public find their 
way around the courts. This —<-nformataon (1s, venyoiumportane 
in the Provincial Court system, where the public most often 


find themselves and where they often represent themselves. 


ip OS 


Tt is also in these courts that the procedures must be Kept 
simple so that unrepresented litigants feel that they can do 
an adequate job of presenting their case, and that they have 
a reasonable chance of success. TF? the’ procedures® become 
EO0, complex, litigants will feel inhibited wand motel Fecuiak 


SECCess tba vl uAlw ib be. vost. 


When procedures become complex, not only is 
intellectual accessibility Jost, ‘but also the speed with 
which cases are decided and the inexpensive nature of the 
igs GC ereaoOn.. Where there are lawyers and judges, there is 
also: a -tendency to complicate matters in an effort to’ make 
them better. In the Provincial Court this’ tendency \must ‘be 


resis ted au alsa costs. 


5.7 ECONOMIC ACCESSIBILITY 


Economic accessibility is possibly the most important 
type -of access” to ‘the “courts. In recent years, economic 
access to the courts has in large part become the preserve 
Of Ghe very poor, wno'ican- apply. Lor sfegal“aidpvand “he rich, 
who can pay their own way. The middle class are sometimes 
required to absorb losses that they could have recovered in 


Court, *excepe Lor the Lact that ‘the"cost “was, proliba-tive. 


It is therefore recommended that the court system 
should be made economically accessible to people of all 
income’ levels. In  erder to provide such a service, “an 
abiordabve courte lwille shave -“tetibe a “court (with “simple 
procedures so that people can represent themselves, and have 
sufficient jurisdiction so that most cases cani‘be dealt with 


there. 
5.8 TIMELINESS 
One® of (Cee principal “complainves Arespecting he 


Justice system is its slow pace, and in general terms, this 


GCHisGic sre se deserved. 


Sy ae 


in cava oases the’ pace: “of! latigation’ Le Largely 
controlled by the parties themselves. However, the system 
must provide procedures and mechanisms whereby the cases can 


be processed (within reason) as fast as the parties wish. 


in "Crimitrar cases, "Ene" 1 SssSue "rs More dT hircure., a 
is recommended that the speed with which criminal cases are 
tried should be recognized as important, not only to the 
immediate parties, but also to the public at large. Section 
PiCb)* of “the Canadzan “Charter “or Raghts and’ Freedoms 
guarantees" to- -all accused” a Srvgnt co” trval *wrenant a 
reasonable time. It is therefore mandatory that the justice 
system provide sufficient resources so that this may be 
accomplished. Farlure™ to?’ provider® am trpal= “wrthane a 


reasonable time can result in a dismissal of the charge. 


It is, however, the observation of this Inquiry that 
those accused of crime and their counsel are often 
disinterested in trial within a reasonable time. Delay is 
perceived Not as “a factor which wiv ampalr’ the “dbility vot 
the accused to present a defence but rather a factor which 
wa ii--erode “the Gase~ for “the” prosecution. )' lt-rs *thererore 
most often the defence which seeks delay. Courts should no 


more tolerate delay by the accused than by the prosecution. 


The delay “fdector s- "exacerbated “in a " number” of 
Ontario communities where criminal defence work is done by 
a sma li" tuner "of Wawyers:. AS'"a result’of heavy caseloads, 
defence counsel are booked well into the future and are 
ital e-*§ tO accept carry "trial dates. iye"ecTreem, case 
scheduling tends to become an award of dates to the court by 


defence counsel. 


It is the recommendation of this Inquiry that if 
counsel is unable to accept a trial date within a reasonable 
time because of conflicts in his or her own schedule, he or 
she must arrange for substitute counsel or withdraw from the 


case entirely. It may be argued that it is the accused 


ot? 4 = 


alone: who has. asrighttitewt ral) wasthin seaereasonablest time: -and 
that. shésor shewcan waive: /thrs night: TEAS Sy howe Ver, asia 
Corowlany ato athesaroht wots theseaccused toe trial) bwrehin wa 
reasonable time, that society as well possesses this right 
imCramine!. Casecs,nandythisymrohtwcannow bemoversiddéengby 


the calendar difficulties of defence counsel. 


The Charter guarantees to each accused the right to 
Gounseds but, ¢Ghice <Usienotaca “particulary counsel im mombyaga 
counsels whos is ,available..to “conducts.the . case, within pa 
reasonable tames.. Thiss is) noe to wsuggest stchat)courtswshould 
be machine-like .in the award of dates. To. thes..extent 
possible, «they scheduless» of. yousy. «<defencessckawyers.y and 
witnesses should be accommodated, but this accommodation has 


LES aiitarteranas toat: amd tae Ss Gr al Swilehan: ws reasonable: came. 


5.9 COURTS MUST ATTRACT THE BEST PEOPLE 


Courts operate best when they are staffed by 
experienced people. People only become experienced, however, 
when they have worked in the system for a number of years. 
It is therefore a false economy to allow experienced people 
to leave the system, either because the system is_ so 
designed that they cannot expect any substantial advancement 
or because salary levels are too low. The justice system 


presently suffers from both. these problems. 


An effort should. be made to jsecek out and appoint good 
people, and the search should start among those who already 
have some» experience and have demonstrated ability. This 
statement (4S). aSy aerue. shorn URGES. aSauitndise for “count 
administrators, registrars and sheriffs. Once good people 
have been ‘chosen, Lt is not enough to /put them in “the jjo0bp 
and then abandon them. It is recommended that a period of 
training should be offered, particularly if the person 
appointed is to fill a significant post. in .the: case, ot 
HUAdGeS s eEBOINUNG sls) Ppanticularlys. importanteens ince. kany, 


problems, ~arising» through. inexperience )/can “substantially 
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affect the lives of others. 


5.10 COURTS MUST BE AS EFFICIENT AS POSSIBLE 


The::Goal of thei justice system, &s) to .do justice; <and 
no reform which would impede this goal would be acceptable. 
In order to reach the goal of delivering justice, the system 
must necessarily contain some inefficiencies. Witnesses do 
become ill or are unavailable at the last minute and a case 
may therefore, be: delayed... The; Length of the trial-cannot be 
predicted with perfect accuracy and a degree of standing and 
waiting will be inevitable. A certain degree of 
inefficiency even in the business world is inevitable. 
However, even allowing for some lack of efficiency, any 
reform of the administration must lead to its being, and 
appearing to be, as industrious and hard working as 


possible. 


The court system cannot be efficient if it is unable 
to plan ahead. Being able to anticipate situations and to 


prepare to meet them is a quality that the courts at present 


do. net. nave. Instead, they appear to be in a perpetual 
Stace Of Crisis. Judicial appointments provide an example 
Ghecchis (ype ~Or. Crisis, aqminis tration. Despite the fact 


that retirement dates are known well in advance, governments 
always appear surprised when a judge retires. There are 
frequently considerable delays between the retirement of the 
previous judge and the appointment of his or her successor. 
This “Gap disrupts ‘the system, contributes “to delay and 
backlog, and jks, subteriy unnecessary. An effective 
management system would anticipate the need for a new judge 
and would ensure that an appointment was made in time for a 


SMOOLN ‘CLans Lc Lon. 


Despite the fact that there must be inefficiencies in 
the court system, it is the recommendation of this Inquiry 
that constant inefficiencies should not be accepted as the 


hallmark of the justice system. 
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5.11 CONCLUSION 


The statement that everyone is entitled to his or her 
day i ~~ peOune means very Ligete mh ied Paton as 
prohibitively expensive, On UwARE nat is impossible to 
comprenend*where al casemmust' be tried som why i1ltis Stried wn 
one “CoOurt “as opposed) ‘to fanother: ANCOUFL "Systems LSAnet fa 
benef 2 aia person #cannotege: toMthe court, Vortat sche case 
takes © so.welong’’ to “be itéard © that the, “result thas- become 
meaningless. Both the structure and the management of the 
COULTEHSYStem must work Mn rconcerce Col iproduce “ai #ersicient, 


Simple, timely and affordable system of justice. 
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CHAPTER 6 


The Structure of the Courts 


6.1 INTRODUCTION 


As outtined’ tn-Y’enapter 'S'; “tne” trrall’ courts’ 2 an 
Ontario are organized in a three-tiered hierarchy. The 
system could be described as a four-tiered hierarchy if one 
regarded the Provincial Offences Courts as a separate tier. 
For present purposes, however, the Provincial Offences Court 
wiekl be* regarded asa part’ of “the Provincial ‘Court "(Criminal 


Divrsiton) . 


Over a long period of time, the distinction between 
the three tiers has become blurred. This process appears to 
have occurred for three interrelated reasons. Frrst.. ‘the 
sheer volume of cases has created pressure to shift cases 
CUc. Of the High “Gourt. Secondly, the very size of this 
province and the infrequency with which’ High Court ‘sittings 
were conducted also regquired that more cases be moved to 
courts where the matters could be handled more 
expeditiously. "Thirdly; and “importantly, the nature of the 


courts’ Gther™than’ the’ High Court of Justice ‘ha’s "changed. 


Beginhang “in the’ -1960"'s)" as"‘ar*restlt* or ther McRuer 
Report, the Provincial Courts have undergone a substantial 
change. in’ Ontario, Magistrates Courts, “Pamily Courts” and 
Smale Claims - Courts “became the “Provincial “Court: The 
appointment of non-lawyers to the Provincial Court bench was 
discontinued. This process is described by Professor 
Russell “as “the judicialization-of ithe ‘magistracy. The 
result of this process has been a substantial improvement in 
the status of the Provincial Court and an improvement in the 


calibre of the judges who preside in it. 


in -Ghe ‘case “or the County “and” Districae . Courts, 
policies ingwtiated im the 1960's by John ‘Turner “and Otto 
Lang during their respective tenures as Ministers of Justice 


have substantially improved the quality of judges presiding 


iy Po 


Tis enOses COULES . The increasing demands on the Provincial 
Court and the County, andy Dastrict, Counwrs Nave led) to jan 
improvement in those who preside and, in one ric the 
increasing ‘competence “cL ‘hose courts “has led “to staid 
further “transters “of JUELSOICE ION. These two factors have 
operated reciprocally to enlarge the status, importance and 


competence of the so-called "inferior courts". 


The process has continued to a point where there is 
now, considerable, overlapping, 1n jurisdiction..and, ,at-sleast 
in ene pmines «of -thespublancyac consiuderable..conLusSionmas “oO 
ther posmei1on..of the.van1ouss Counts wine this: province ; This 
duplication of LunctLon;, coupled with the wasteful 
stratification, leads one to ask whether or not the present 
complex system is necessary. Li AUS we WOU LOneOor thas 
Inguiny thatthe. criticisms and: complaints <(see Chapter 4) 
wlth respect to wthewstructure <of, the.courts ins Ontario are 
generally well founded and that the structure: should be 


reorganized. 


6.2 PROPOSALS FOR CHANGE 


Perhaps the most modest proposal made is that the 
present hierarchy of trial courts should be retained, but 
that the jurisdictional boundaries between them should be 
adjusted. This. proposal. would disaccomplish wery, listetle and 
would simply continue the complexities and waste of 
resources that now exist. The overwhelming majority of 
these associated. with, the justice -system in’. thas. province 


are of, the opinion that..substantial, change’ 1s: necessary. 


A more scadical preposal: ais thateithe courts» showld) be 
organized by. function... Thevessence of this proposal is: that 
there should be three courts in Ontario: adeivalecourt ,sra 
family “court: and “a> criminal pecount. Each of these three 
specialized courts would handle all of the cases within its 
specialty, -iurespective of size, )+complexity «om menner of 


trial. Perhaps: thes leadiungatadvocates poftethis! ‘type: )or 
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structure are the judges of the Provincial Court (Criminal 
Division) who advocate a unified criminal court and concede 
that’ “echoed plan ror’ a untied cGraminal®taourkt necessarily 
implies the same functional division for family and civil 


matters. 


i fess econo Lhatbe Pouch", eg pLant Mvoudd Hw brinory the 
specialist judge to the case and that efficiency would 
improve. Peas also Msaid hatte at . least ini ene acrimimat 
courts, judge shopping would be eliminated since one could 
Mot elect trial. inf: anoeher Jcourt. Ann accused,,,Ofe course, 
would. continue to enjoy ithe right te [tual by jury, but the 
Aury pieeial Jwould taker place -withiny the uns iied (cramming) 


COUriCs 


6.3 ARGUMENTS AGAINST STRUCTURAL DIVISION AL&ONG FUNCTIONAL 
LINES 


Thas’ (proposal “of “three s courtsyyorgaenized jalicng 
functional lines enjoys very little support. Apart from the 
Lack "OL ~SUpDpOGE ,for this proposal? ‘there ‘are ~aa number vot 
reasons, way. this ) plan, “with” the? exceptions of. ga ini eved 


family court, should be rejected. 


i J/iSsenot Gapparent."hhae Thisy oo Vaneicon tains sean 
Substantial oenerit to the public im terms) OL) accessibmiicy 
Or efficvency. The anatiired criminal couct would result ana 
substantial improvement in the lot of those who preside in 
Lhe “present, (Provincial “Court: “(Criminal (Division) sbutlsathis 
factor cannot be a sufficient reason to reorganize the court 


system. 


THe “Givaswon Of ,the “courts by ‘class of cases: would 
mix thes short (“and “simple hcases.', with) .the Longo fancd 
complicated. Inevitably, these specialist courts would have 
to establish a division to handle short, high-volume cases 
anda separate division, for .slow-moving,.more,.complex ‘cases 
BanC uty piesa le. Thus, on farriay eshort, omlery. the .basie 


three ‘courts would mnleiply “by ‘the’ creation of sinternal 


oO 


Gdivispons aad soon “the “three swould “become” “six “alrrd’ the 
resulting system’ could be more complex than the system jwe 


now have. 


This proposal farsio” does’ noe recognize the "realities 
of Canadian federalism. The question arises as to who will 
appoint “che judges “of “these “Unriied ‘courts. The proposal 
that the™= judges” be “appointed Jointly by “both the” province 
and the federal government is not workable. The federal 
government "cannot abdicate’ ts \power under Ss." 96" "or the 
Conseil cuevon Act, 1o67~ and iconfter total power of appointment 
On the Province Of Ontarae (see McEvoy ve Attorney “General 
for New. BeEUNSWICK, GtCvale, ef eveol, Ll S.C eR." /0fro" [ters ene 
Proposal (Or™enose who “advocate this kind ‘of “system thac the 
constitutional problem be avoided “by ‘simply “having “‘the 
federal government appoint all of the judges to these three 
COULES. TRes presupposes that the province would 
voluntarily abdicate ts power “to ‘appoint judges outside of 


Ss 96.  thnvoras highly unlikely. 


ie will pe proposed Vater stele some minor 
adjustments be made to the division of power to appoint 
judges, but the radical changes involved in the three 
unified courts proposal fall outside the ambit of realistic 


expectation of success. 


Findily, iis ™ proposal would “eliminate the*=concept 
OL The Stperiror ‘cCouUrr-and thus there “would se no cour’. wren 
any supervisory power through extraordinary process over the 


SLner, Courts: 


The Provincial Court presently handles a very large 
number of cases and is gearéd to simple procedures and high 
volume. Expanding "this “court Sante: Va” Coure “of ~‘qenera: 
FUrisdvetioen, which ‘would “include “accepting “he Longer and 
more COMPIEXS cases ‘ave tie Necessity to provide jury Erlals; 
would>erur “ehe”~ risk sof amparring ‘the “efficiency “hat how 


exists “1n the Provineval “Court System without "the aseurance 


= ee 


of any substantrval benefit resulting from a ‘change. 


6.4 PROPOSED STRUCTURE OF THE ONTARIO COURTS 


It is the recommendation of this Inquiry that the 
ne;s of the people of Ontario will be best served by a two 
level court system consisting of a superior court of general 
jurisdiction, with judges appointed by federal authority, 
and a local court system of special or limited jurisdiction, 


with judges appointed by provincial authority. 


The Superior “court “will ‘discharge the traditional 
MUNCELONS OL a SUperror "court. “Like™the present Hiri Courc, 
thas court” would tenyoy province-wide "Jurisdretiom Vand would 
be Van itinerant “court: but’ would’ be "organrzed on a’ regional 
basis. Eo would, ‘of’ course)! deal with. the moresreomp lex 
cases “and wovla function “evther with or wrthour a jury, The 
volume of cases would be comparatively low but, as past 
experience indicates, the length of the cases themselves 
would be relatively long. Regrettably, Ic r1ollows *® that 15 
Sue er Court tie *cost “to “the Vrtircqants would be“ nhigner Laan 


Enose in -ehe vocal ‘coures. 


The bocaiGcourt “of limited’ jurrediction, tke thie 
present Provincial Court system, would be geared to handle a 
very high volume of cases with maximum despatch and minimum 
Costs “ls VS motto se inferred that this courr would hendie 
only unimportant cases, although many so-called unimportant 
cases, such as traffic cases, will be handled by the local 


COUPES. 


Factors other than the size or so-called importance 
of the case may require that a matter be dealt with by local 
courts. The need for speedy resolution, a lack of formality 
or minimum cost will -all be factors in determining the 


AUP TSOVCGLOn OL LOCat *COurtS . 


The concept of a two level court system is far from 
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new. The basic concept was advanced by Roscoe Pound in 1909 
and was the basis of a highly successful reorganization of 
the New Jersey court system by Arthur Vanderbilt. The 
Vanderbilt reorganization set the standard for many 


subsequent state court reforms in the United States. 


In Canada, Quebec has always had basically a two 
level court system. Most of the other provinces which have 
had .a, Structure. similar to. that. in, existence,in, Ontanio, have 


moved to a two level system. 


Lt, USenOu wt Ober OnNOredaasce Wed Secale tlem DLOpOSed 
EWOp ar ere i system accommodates Canadian federalism by 
providing for. born provincial wandatederal mart Tel pats ony sn 


the appointment of judges, to, the, courts, in Ontario: 


In Ontario, we do not begin the process of designing 
aLCourt stipucture with-accleanus late. There are already a 
number, of, courts in, existence, and, the,,adaptation..of. the 
existing courts Lato a two level system and the 
determination of which matters should be tried in the local 


courts poses difficult problems. 


6.5 MERGER OF THE HIGH COURT AND THE DISTRICT COURT 


Before. going »~turtherm,..1¢s would. bew.appropriate uo 
address the issue of merger between the High Court of 
sustace ,and. they Ontario: Dastrict (Counka .L&s 2s proposed. py 
the members, of the District Court, and by others as ywell., 
that the easiest way to convert the present system into a 
two level system is to merge the District Court and the High 
Court, of Justice. . This, is. a-solution, which has, been, adopred 
in Alberta, Saskatchewan, Manitoba, New Brunswick, Prince 
Edward Island and Newfoundland. It is obvious that this is 
a simple and easily-achieved solution since the judges. of 
both: ‘courts: are appointed by federal authority, pursuance | co 


s..96, and no constitutional problem arises..tt. 1s4.nowever, 


ae 


Ene "View Or this  Inguiry chat” simple’ merger is’ not! “an 


appropriate Solution an "Ontario. 


Merger would obviously produce a very large court - 
approximately 200 judges. Tite fact) “DYFarcserl ers howe a 
Significant argument against merger. The more serious 
problem, however, is that the merged court would have a very 
extensive jurisdiction. One SOL’ Sthe’ ~prancipal ®ecomplaiies 
againsce the -gustice™ system" is “its “cost. There are many 
Maeters now within District "Coure Jurisdiction for which the 
SCOst Of -procecaing in’ that "court as’a ‘substantial barrier im 
the way of accessibility to justice. Sweeping the whole of 
Distracte Courle JUurVsadi1ction Anto' <a “superior court Serticrure 
would, in a large number of cases, increase the cost to the 
litigant and make justice even less’ accessible. In 
addition, since the superior court would not sit permanently 
or even frequently in the small centres in this province, it 
is OiaLaculti. cor see “how mesgqing the Mistrich Court “and the 
superior court system would enhance geographical 


accessibility. 


There are additional factors which militate against 
Simple merger. A superior court system would be, to a 
degree, a travelling court. Most members of the District 
Court accepted “appointments to "that court von the basis, that 
they would perform their duties in one community. It is far 
Prom clear thau eli “the “members or “The District "Court are 
prepared to accept the burden of membership in an itinerant 
Cournm: Leriiistumocet sald” as “well “hate not: aililesoL, tie 
appointees to ther District Court have demonstrated the level 
of competence to be expected from a member of a superior 
count, fietwc the ‘onmren vot “Chis, “Inquiry chat “al locatany, 
jUMisdtertven “between local ‘courts © of ) imited “or special 
jurieditctionwand-a Superiorncourt: of ‘general jurisdicreion ws 
a more «complex task than is reflected by the advocacy “of 


Simple merger of the two s. 96 courts. 


Our 


6.6 THE LOCAL COURTS OF SPECIAL OR LIMITED JURISDICTION 


In addressing the problem of redesigning the Ontario 
GCOUBL usYSteMm eit 8 SasappropiiaAte, whats One sbegin swith the 
foundation... Too often, those who wave: writen or) spoken, .on 
the subject, or even made submissions to this Inquiry,:. are 
overly concerned, withthe, .so-called. top of “the. judicial 
structurce. The «contact, with, .and),the. perception «of, the 
judicial»system by the overwhelming .majority .of the people 
Steet hisy province wis Withesthe Provincial .Coume ~sysctem. In 
the “fiscally year 1985-867 “smore. stian 3,000,000 .casess jwexce 
processed througn. the sProvineial. Coune. system. This number 
iS) toOssbe contrasted »iwith, approximately..130,000,; itn. che 


Distrvce Court, .and “ust under 10,7000 slLom the Supreme. Courts, 


The judicial system. in. this . province touches. ,the 
lives Ofs most..0of the» pecplemin. relative ly, ordinany and 
undramatic ways. While the superior court handles very 
important cases, only a relatively small number of people 


are directly involved. 


Ln st hiss province .gehnere. are two, «courts, whichs can -be 
described as ,local courts; the Provincial -Count, ,and) stne 
Dismrecere Cour. It is, however, the Provincial Court system 
which handles by far the largest number of cases and touches 
the lives of the greatest number of people. The District 
Court, which as also ardocal court, handles, far. fewer .cases. 
Lis. procedures. .are more. complicated, and.«more..-costly.. In 
SOD j=. they Procedure jin Ehes District Court, 1S. dents Caleuto 
Ghat jot tne wHigh scourt.» Liens. ipeoposed \chatlan- expanded Jand 
reorgan. 76d, Provincial. Courtashoulhd. be thesonly whoeal. count 
and that those. matters dealt with, inthe, District: Court that 
need to be handled in a quicker, simpler and more affordable 


way should be transferred to the Provincial Court. 


Some of the proposed changes can be accomplished 


Pau yy easily by either the federal or the provincial 


a 


government. Others, unfortunately, will require a 


constitutional amendment. 


Betore’ sdealingewith, the detail sof the changes*® in 


Taso wot On, itie 1SiqcCesi rable .to.e address the: overall 
SCbuCemre. tne Provincial Court in Ontario: 16 (divided ante 
Givictons.ncraminai, tamiuby. and. civil, Bach. division nas a 


chief judge and two of the divisions (family and criminal) 
have an associate chief judge. Despite the fact that judges 
of the. Provincial Court are appointed simply as judges ‘of 
the Provincial Court, judges assigned to one division almost 
Hever (Sit an another? divasion:. The judges of the three 
divisions are separated into three almost watertight 


compartments, 


The matter is further complicated by the fact that 
the fLunction of youth court under the Young Offenders Act as 
assigned to tChemProvancial-Court’.. on’ the: (Ontario provincial 
Courtwsystem, the <youth: courtwiunction isisspil rt an. two... The 
younger offenders are handled by the Family Division and the 


lo cand 17 year olds “are; dealt with by the Criminal Division. 


The present organization of the Provincial Court is 
wasteful and inefficient. Judges in one division sit idle 
while those of another division are overburdened. In thinly 
populated areas, extensive travelling is duplicated by 
judges in different divisions. In some areas of the 
province, even the courtrooms tend to be regarded as the 
DLCoperty Of avparticular division of the Provanciel Coupe 
and sare net freely available to ‘other, diviszronss. The 
existing organization prevents the efficient and 
businesslike wtilization of judges, administrative: personnel: 
and physical resources. It is the recommendation of this 
Inquiry that the Provincial Court should be reorganized as a 
single court with criminal, civil and family jurisdiction 
and that it function also as a youth court. To this end, 
there need be only a single chief judge of the Provincial 


Courc. It is further recommended that there be seven 


ee Olatee 


associate chief judges of the Provincial Court - one for 
each region in the province. For a detailed explanation of 


the regional management of the courts, see Chapter 7. 


Some of the holders of the present offices of chief 
and associate chief judge of the various divisions may be 
appointed to these new positions. Others may wish to simply 
perform the duties of judge within the reorganized court. 
Those who continue as judges should nevertheless be allowed 
to retain the title of their former office and to receive 
the salary -ditferential sattached to ,chat offices When the 
offices. .of chief. judge..and associate, chief yzudge of the 
VAEIOUS Givisions, fal) vacant, they gshowld, «of :course, >be 
abolished. 


ti ws Of “course: recogni zed: that, for reasons ~or 
effmevency,. the JProvinetal Court “will. continue “to, nave 
functional divisions: Grinmigalj.civil, family sand. vows 
COUrE, ,»bUt. these functions. should. (be. organized. 1h 9 va 
businesslike way and should not be the subject On 
Jurisdictional compartmentalazation. For example, in small 
communities, there is no reason why a single judge cannot 
evyerciscavaluds Of. thes functions. Ofsuthe ~Provincial iCourie 


Conversely, in a large community where case volumes are 


hagh,) judges. showld ibe. allowed. to specialize as) ther 
talents. ands sinelLinations, dictate. No doubt appointments 
will be made with the expectation of specialization. But 


the fact. of functional jspecialization should not be. allowed 
to prevent the businesslike allocation of personnel. Judges 
must be susceptible to assignment as the business of the 


courts demands. 


There. .are other benefits  sthat will flow, from. this 
kind of mobility. Judges who move from division to division 
will be able to see the legal problems of one division in 
the context of the whole justice system rather than as just 
another —case. in “cue Specialized. coume. Mobility between 


divisions can introduce a degree of variety into the judges' 


ici om 


worklgadeJand sthereby® prevent «the judiciary from being 
overcome by boredom or becoming susceptible to burnout. With 
a unitied system, the ability lof the court %td provide French 
language trials will be improved since in some communities 
there are bilingual judges sitting in one division but not 


another. 


inveshortupmthée: type" off immobility out bined above. “will 
improves tne’ wetiivervency*® of “the: )icourte and envarge’® "the 
competence of the judges. It should be observed, as well, 
that (therelas-a feeling "among many Provincial Court ®judges 
mts *-provinces that "thelr “particular court’lacks @status 
and. definitronwwithine they jgudicial hierarchy: Ley ws. “She 
view of this Inquiry that the proposed reorganization will 
enhance’  the?'positionil "and status. “of'’ the’ *Provineizal. Court 


Weehpanyeth ve provance’. 


It is necessary now to deal with the specifics of 


the jurisdiction (ef ttherpropesed Provincial Covrt - 


6.7 CIVIL JURISDICTION 


Currently, (theicivil jurisdiction of ~the  Provincral 
Court.,2S 7) damated. stowrcases:' under ,$3.,.000\ in) Metropolitan 
Torontoe-ands*S.17000' Tin’ |) the rest sof ‘the iprovince: This 
aqifference (An jurasdiction is 4ustitied on the “sasis that 
CheseToronto MProvinceilal Court (Civil Division ys Esta Sprott 
project, “but ‘the time Shas “now “arrived, Ste “end! “the teprlot 
project. and make: thes jurisdiction wf the) Provinelaly Count 
unsform hrougnout ‘the province: it 4s beyondcarngument that 
thes cave Seyerisdicta on: fon) the ~Provineiail- -Court) showid be 
substantially increased; and Simply increasing the 
7UuriIsaiction- in the vrest of Lhe province, fo $3,000 to ymatch 


the Toronto hiimusdictaon would not bet sufficient 


Thvtheal2960 te, Athe > Jurisdict tonsso£® “ee Disa 
Court, a forerunner of the Provincial Court (Gan adk 


Divison), was $4200 in southernoontarro ‘and $600° im morthern 


=o 


Onbar lo. Adjusting Che: amount. ofeeS800 jor, 3400) y.tor 
inplationjmihe. jUrisdiceion ob that, cour’. 'wasisubstantrakly 
higher «fthane thes; present Fs YUELsdrot vont. Purther, the 
mncCKneasing Costs iot A1bigationetane! making! .ile- extremely 
diffieultator people, to, Witigaitte cilanms of:moderate «si1zee ght 
appears that claims of modest size (between $55,000 !-and 
S10).000)- when “taken to judgment 2n the Distriet Court ican 
involyeslegal .fees,of sappressimatelyy $5,000..4.-Liyis7therefore 
Gllean that Inj cases. of shis tsi zepnrethe- yorohabitive, cost 
denies, access to, Justicesin sthe civ courts: It is the 
recommendation of this Inquiry that the civil jurisdiction 
of the Provincial Court be increased to $10,000 throughout 


the province. 


In the event that there is any substantial delay in 
the implementation of this recommendation, the declining 
value of the dollar should be recognized and the power to 
increase the monetary jurisdiction of this court, by 
regulation or by automatic indexing, should be built into 
the legislation. The increase to $10,000 would appear to be 
well within the constitutional power of the province and can 
be accomplished by simple amendment to the Courts of Justice 
Act. 

This Inquiry has received a number of submissions 
that. Un adavgions tor an; enlarged Statutory JurisdLetromy, tthe 
Proyvianelial Court +chould.-be given) consent, jurisdiction. ato 


héeam Makters, beyond the sLrauutory~pmonetary ayirisdiction. 


We .have been told that in at least, one:jurisdictioen 
in Hebe provance,, (very Garges claims; erevepresently = being 
ried ons 4a - COnsent{ «basic the thenlrovaneihal » Courts. (Give 
Division) and that the process works very well. We can see 
no ObjJECtiON EO) an genkarged Iconsents Hiuetsoncrl on wend, Stor 
those who wish, a quick, economical: and) informal resolution 


of the dispute, this proposal contains substantial benefit. 


It is therefore recommended that, on the consent of 


an? — 


the parties, a matter beyond the monetary civil jurisdiction 


of the Provincial Court may be heard in that court. 


The mechanism 130) accommodate this consent 
jurisdiction should be similar to the mechanism respecting 
CONSENT JUrLsdsacrion, now in“place wn the District Court. A 
Slaimant May Anitiate.a claim an Provincial, Court beyond, 1s 
monetary limits and, failing consent by the other party, the 
claim would be transmitted to the Superior Court. i 
consent is forthcoming, the matter would be tried in the 


Provincial. Court. 
6.8 LANDLORD AND TENANT MATTERS 


It is also desirable that landlord and tenant cases, 
which now must be heard in the District Court, should also 
be resolved in a less formal setting. The overwhelming 
majority of landlord and tenant cases involve residential 
tenancies and these disputes should be resolved as quickly 


and economically as possible. 


There is, however, a constitutional problem standing 
Lo coCy Way. Of —assignang ful) qursisdiction in landlord and 
tenanwematLers “toa provincial ‘court. In Re Residential 
Tenancies Act. 1979, [1981] LuUS.<CVR. 714, the Supreme Court 
of Canada held that the Province of Ontario could not assign 
power to make orders evicting tenants or the power to 
require,.landlords to comply with obligations amposed by pune 
Residential Tenancies Act to a Residential Tenancy 
Commission. The court held that those powers could be 


exercised. only Dy: a ws... :96 court. 


This einuguiry has. been advised by counsel Unset at 
residential tenancy cases in which the annual rent was 
Within theamonetary limit .of,. the, Provincial Court 9 (907000) 
were assigned to the Provincial Court, there i1s.a reasonable 
likelihood that this assignment of power would survive 


constitutional scrutiny. This, however, would have the 


29.0 ~ 


effect of dividing. Jandlord and’ tenant cases between “two 
courts and is therefore not a solution that this Inguiry 
recommends. This Inquiry recommends that the province seek 
an amendment to s. 96 of the Constitution Act permitting the 
province to appoint judges to hear landlord and tenant 


cases. 


Thus, Should not “be "“alsStartiang proposal: In A.G. 
Ovebeo View Grondin, (1903) 2 SoG... 364, the supreme. Courtc,.of 
Canada held that the Province of Quebec could assign 
landlorad and tenant ‘cases to a provincial board without 
contravening’ s. 96 of ehe Constitution Act. The distinctron 
between this case and the Residential Tenancies case is that 
PYVOr “COx S67, Jurisdietion in Tandlord and tenant matiers 
in Quebec was not exercised exclusively by s. 96 courts but 
was divided between superior and inferior courts. An 
amendment =O “Ss. 96 “would. “simply “Straighten ‘out “thas 
constitutional peculiarity and ymake provincial power in’ this 


area the same for all provinces. 
6.9 JUDGES OF THE CIVIL DIVISION 


At present, there are different kinds of judges who 
preside an the Provancial “Cowrt (Civil, Division). Tt 
Teronte; “Hamilton, St. Catharines and Ottawa, full time 
Provincial Court Judges preside. im parts ~ of —the~.-reset-«es 
the province, Dustrict Court judges preside. in still other 
areas of the province, deputy judges preside in these 


COMES ns 


It is desirable that ultimately all of the civil 
work in the Provincial Court be handled by Provincial Court 
judges. It is therefore recommended that additional 
Provincial Court judges should be appointed throughout 
Ontario to handle civil matters. There will, however, be a 
period of transition = and, during this’ time, Te es 
recommended that District Court judges should continue to be 


empowered to sit in the Provincial Court to hear civil cases 


at 


in the same manner as they are now doing and have done for 


many years. 


It is further recommended that the use of deputy 
judges should be continued for a transitional period, but 
with some modifications. In some centres, deputy judges are 
Selected monthly- irom a very large panel “of practising 
lawyers. This practice has not been a success, and has 


pesulvred=1n “a high degree "or contusion; Unpredictabilicy “and 


an erratic level of competence. ln” “other? areas »S(erg- 
Waterloo), one or two senior practitioners have accepted the 
post of deputy judge for extended periods of time. Ties 


system has worked well by virtue of the long-term 
commitments and the experience thereby gained. This type of 


deputy judge has performed very satisfactorily. 


It is recommended that only a small number of deputy 
judges should be used in each court until the transformation 


of the Provincial Court is complete. 


Peas essential that’civil matters an the "Provincial 
Court be handled as simply and as economically as possible. 
The increased. civil jurisdiction should not be accompanied 
by a movement towards a more elaborate procedure which would 
me lider motions “and discoveries. -it 1s tombe opserved that 
recently the judges of =the Provincial ‘Court «(Civil Division) 
have been wearing judicial robes. Previously, judges who 
presided in the Small Claims Courts and the Division Court 
wore business suits. Lf the donning -sof**robes'’ "simpiy 
enhances: the dignity of the proceedings; ‘there can be “no 
Oby}yection* to Te. This development, however, should not be 
regarded as the beginning of a trend towards increased 
formalism, and any such trend should be stopped in its 


EEacks: 


This > Inquiry: asi alse ‘concerned. that accessibility “co 
the “Provincial ?: Court. “ines the® exercise ~-of Los ofa i) iad 


JULTsdi ction should not He diminished because -of tear ~ ofan 


9 Die 


award «of =costS»one,aascales thats,am, any sway .pandallels; «the 
costs, scale ins the, District "or High, Court: It is the; view 
Of, atittoveinguary, “Ehatyv inwecavilwecaccse inh) thessenovi nemal 
Cour, any award of costs should be econtined to 
CourntarelLated expenses and should not extend to 


IndeMmnLEeTcatlion ton wlawyersyaabees . 


Thewthalslnarke. J Ob athe ms PGovincial.sGourt Zin wire 
exercise, Of n1tsS -civilejunisdictiongshouldabe accessi bala ty, 
speed, low cost and simplicity. it shoud .bée .within- the 
Capacity, .cisanyoneyto, handle sis -oneshem \owny G1V Ul. case. san 
the Provincial Court. Toward these ends, it is recommended 
that the Provincial Court, in the exercise of its civil 
jurisdiction, sit in both the large and small communities in 
Ontario and not be centralized in only the the county or 
district town. The details with respect to the number and 
places of sittings should be determined by the regional 
Courts Management Committee. The printed form "fill in the 
blanks" type of pleadings now used in the Provincial Court 
should be continued to be used even though the monetary 
jurisdiction has been increased. Any award of costs in the 
Provincial Court should be confined to out of pocket 
expenses for the costs of filing and serving claims, witness 
fees and the like. 


6.10 CRIMINAL JURISDICTION 


inegeneral , berms; hé,,Provincral Count, possesses 
adequate «jurisdiction ,tojwdeal, with all the» criminal -matters 
thatsshould, bes consigned.to~a local count; Exercising this 
JULASGICtaon, Provincial -,Counts,.hear 96%. of al lencriminal 
cases. These, »'s,,§ ~Nowever, .one; anomaly cthat. shoulda) be 
addressed: ParteAVE, (ofeithe, Criminalk~Codere providess thatrwean 
accused charged with most indictable offences may elect 
trial before a judge alone. This procedure wasS- once 
referred) toO.eas, electing speedy) trial. ine SOnberro;s this 
elections resuLts gaa. thes accused being stirnied ebysarseywdgesret 


the Distusiich -Coure. «lmethe Provyance. of) Quebec, athiscs typewor 


Oo a 


SeiecuLon, Jeacs co. a trial before a Provincial Court, judge or 
a judge of the Sessions of the Peace (both are provincial 


Cour CS ) < 


It is the recommendation of this Inquiry that the 
criminal jurisdiction of the Ontario Provincial Court be 
enlarged to correspond with the Provincial Court of Quebec 
so that the majority of all judge alone trials can be heard 


in the Provincial Court. 


There are two good reasons why this should be done. 
First, the procedure in itself is a reflection of an era now 
MONG ypase “when MOSt of the provincial” magistracy was noe 
legally trained. Trial by a competent judge can now be 
furnished much more simply and quickly in the Provincial 
Court system. second, this election no longer ordinarily 
Lesulis fn a - speedy trial, but. rather the “election “as 


frequently a refuge for those who seek delay. 
6.11 YOUTH COURT 


TiesProvincial Court. (Criminal Division) sand” (vam iy 
Division) as designated as a youth court pursuant to ithe 
Young Offenders Act. When the Young Offenders Act replaced 
the Juvenile Delinguents Act, the age of the young offender 
was raised from under 16 to under 18. For reasons which are 
not important here, those under 16 are dealt with by the 
Family Davision sand those. aged 16 and 17 are’ dealt. with) an 
Rie (CT ini nales Divas tom. of thes Provincial. (Court. This 
davision of the young offender cases produces a lack Jof 
Unt eormity ine eoealang with “young “offenders -and shag jgiven 
rise to a degree of confusion and complaint. This method of 
dividing youth court jurisdiction will, of course, disappear 
with the reorganization of the Provincial Court. it 3s 
recommended that the whole Provincial Court should be 
designated a youth court, and any judge of that court should 


be empowered to hear cases pursuant to the Young Offenders 
Act. In large centres, a judge may wish to, or be asked to, 


Sod 


Specialize an this, type or “case. In “smaller “centres; youth 
court cases will simply bea part ‘of the Judges caseload, 
but in!’ no °"cace "willl; at be necessary to divide “the yourn 


court cases into two groups as is now done. 


6.12 PROVINCIAL OFFENCES COURT 


As OueLined--1n Chapter 2) wi ebo79 yr, the  Provanciay 
Offences Act was passed and the Provincial Courts Act was 
amended to” “provide "ster "a" ProvincialY “Offences” “Coure. 
Provincial Court, yudges and] justiaces*or tthe pedce “are boun 


aucnOrl zed "cOwpreCendewin tints COULrL. 


In practice, it is the justices of ‘the “peace who 
usually preside in this count Approximately 85% of the 
cases an this "court “are “Highwoy [Trattiie™ Act’ and" Liquor 
Licence Act matters. The issues are relatively simple and 
the penalties are modest. There are, however, some ~very 
Serious #ancd “darrrewle = Cases that can, rand do, “GO! to sone 
PEeovinelal Oblences Court - Cases under the Environmental 
Protection “Act “and’ the Securities (Act can present’ driirveutt 
issues and result in very large penalties. This Inquiry has 
received a number of submissions that these more serious 
Cases snoulld’ "be tried “by ‘a, Qudicival “officer with Mega 
training’. Apparently, there have been instances where 
provincial judges have declined to hear serious cases in the 
Provincial Offences Court. ie Gis “the sOpinion Of wchirs 
Inguiry that these submissions are well founded. Feris 
therefore recommended that serious and difficult cases in 
the Provincial Offences Court be tried by Provincial Court 


judges. 


No new legislation is necessary to give effect to 
this recommendation. The ‘work of “the -Provincital Offences 
Court should be monitored and the Associate Chief Judge of 
the, Provincial, "Court for > the «region should=“assvonm <a 


Provincial *Courty judge to’ hear «the "dirricule and sserirous 


Cas iGisr. 
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6.13 JUSTICES OF THE PEACE 


In 1981, Professor Mewett prepared a comprehensive 
report dealing? wit whe forfice of justice of the peace and 
made a number of recommendations designed to improve that 
office. inere would ibe little point in another review of 


the subject. 


In 1984, the Justice of the Peace Act was amended to 
reflect some of the changes recommended by Professor Mewett. 
However, the majority of his recommendations were not 
addressed at that time. There is presently before the 
legislature an Act to revise the Justice of the Peace Act 
which will, in general terms, implement most of the Mewett 
recommendations, particularly with respect tO the 
appointment, remuneration and supervision of the justices of 
the peace. The Mewett Report and the proposed legislation 
make as unnecessary one this inquiry oato.- make any 
recommendations, save one. This arises E£rom the 
recommendation of this Inquiry with respect to the regional 
Seructure Of-cthe courts. The proposed legislation provides 
rem she appointment tof a “provincial Caccourt’ - judges pas 
coordinator of the justices of the peace. In the opinion of 
Cais sigUtry.;- ctois ProOviSioOb: 1S. NOt “CONnSISteni IwuEm scene 
regional approach to the administration of justice outlined 
in this report. It is recommended that the Associate Chief 
Judge of the Provincial Court for each region act as the 


coordinator of the justices of the peace within that region. 


6.14 FAMILY LAW JURISDICTION 


In, Ontario, the jurisdiction in family law matters 
te: Spread eamonge fall, three Weve s “of wtrialywscourte. In 
general a ternsc,.. be Provincial Court, (Family. Division) is 
empowered to deal with custody of children, support of 
children and spouses, crown wardship and the enforcement of 


Supvert. worpders: ot bother -courts.. The. Districts Ceure “has 


jurisdiction over custody, support of children and spouses 
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andsthevdavasion Of family voroperty. "District (Coury juages, 
acting jas: Nocaly judges of the: High Court, and the judges of 
the High Court. have juriwsdiction Over custody," support, =the 


division von property and divorces 


The deficiencies in this jurisdictional mosaic are 
obvious. Parties to a family dispute are sometimes involved 
in more than one court at the same time because each spouse 
May commence proceedings in a diiferent court. Fucther, 
there are those who commence proceedings in the Provincial 
Goure “and Siond sc nat only (avapareral. TresoluLrion @f “vied 
problems ss “possible and “ehau they are wopliged: tO Go coxa 
second court to resolve the property and divorce issues that 
remain outstanding. The Provincial, Court (Family Diva storm) 
fandssthat there “are (dirriculerves: ins enforcing tne, Supoome 
Orders. oF the’ District Courtvand High Cougt., In those ‘cases 
where circumstances have changed, the Provincial Court is 
powerless to vary the order. ParuLles: ore sob) 1ged CoO. Tecurn 
to the court that made the order to address the issue. of 
ValLat Lom sate sbien return to the Provincial Court. to deat 


with the issue of enforcement. 


din |) UO Was the Law . Reform .~Conmission. ‘of Canada 
published a, working paper “entitled “The. Family ‘Court, 


containing the, toliowing: 


The w§WMoste,dustwessandgssehiect, sof, he  epresent 
State of, atfairs 15 “che despair. ConLusion and 
frustration it [the legal system] causes to the 
Per eicipante... Asatianrastehe qgeneralipublic a6 
concerned there appears to be no-Teason why ail 
legal MeaeLers. arising “from a mace PMOomial oF 
ramily dispute should mot be dealt with by a 
Single -court. hat v7hi 


In the same year, the Ontario Law Reform Commission, 


In tts Repore on ramily Law, Parte Vi Pamily Coures stated: 
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The importance co the community of a 
specialized, efficient Family Court system with 
comprehensive» jurisdiction LpafalLls matters 


pertaining to the family cannot be 
overestimated. In Ontario, the need for such a 
SySstemehas been growing »for years: It has now 
reached urgent proportions. [at 1] 


Four dLiterent) sibranches in the TAI Veta! 
NieLcarcny, the Supreme Court, Ene County 
Counts, ene Surrogate Courts and! the Provincial 
Courts (Family Division) administer family law 
in Ontario and thas results~in overlapping and 
competing Wievsdi Con, fragmented 
JU Sdaciron, <andecconfilictsy ins phadiosophys Fand 
approach EO. “the same “problems “among "tie 
different Courts. The end result is 
iInectrVveneney, sumMeriective treatment ot  fammiy 
problems and unnecessary confusion. On Ey] ura 
Family COourrE is given comprehensive 
INE VSdi ction ineal) family vawemattiers, wild! ac 
be “Capanple “Or meeting “the “needs: Vor ) the 
community. [at 3) 


In addition to the matters pointed out above, there 
is another UNnLOEtTunAate aspect to the division of 
TULiosdtcrLon in ranrly. law matters. In “his” “soon "te" be 
pupbisched book, The: Third Branch of Government, Protessor 
Russell outlines the history of the provincial family courts 


and then comments as follows: 


inte-ctne “Oth century Engiltsh magistraces » Aad 
been Given -jurrsdiction by <a’ number, ~ot "Acts 
designed ste) protect deserted wives and 
children’. These same magistrates dealt with 
interspousal assaults and most eramainal 
comolavnits tavolying children. There was a 
Clieare class—orientation orthe Canadian yiamily 
courbes \based. on) f;this <english,waedel. The 
clientele ohe the English and Canadian 
Magistrate was’ mostly the poor: Complaints 
involving deserted or assaulted wives, truancy 
and juvenile delinquency almost always were 
Girected against members of lower income 
families. The domestic relations disputes of 
the propertied classes —-_ contested divorces, 
alimony fitne custody, of children > were Kept 1 
these highenm se trial sccourts. (at) patie oO ie aqeihe 
manuscript ] 
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This; distinction "between the courts contiumues. It is 
tne ObSerVvatlonimwer. tht SeInGuULLYy sLh Vv Loit indy CiewCoulLGss, OL 
this@provamce tthatea rene) Proyvineraly Court. \(Panit ly yDivision) 
GCOntinues, (Voiwbe? “ary "courte rargery “ror “the poor. while ene 
"“oropertied <a@vassesis | resortysto the: High, Court, and: /the 
DIUSERVCE I ACOUGuUmtor BetheepiresomuiuLone VoL Eitheiayidomest pe 
disputes. To address these problems, the Province of 
Ontarioy passed thes Unified, Family iwourtiAct. sry 7977. That 
AGt), Onneaneexperimentaljoasas,, Sets up, a unified family count 
in Hamilton-Wentworth with exclusive jurisdiction to deal 
With, call Yramuiy whawssmatcers inswolace, of, the scours schen 
exercasing  jGrisdretion : This#merger ~ofdithe 2functions: of 
the courts was accomplished by federal-provincial agreement. 
This: (palot spue jectwasmtovtlast.. three years and *eheén to. be 


re-evaluated. 


Tireeenie judges; veofe the, Provancireals s{Court (Family 
Division) were selectéd to be the judges of this 
experimental court. To overcome the constitutional problems 
involved, the federal government appointed the three 
Provancial Coure judges “as “District Court judges under ehe 
Judges Act. The need to confer an additional appointment 
upon. the Provanelals Court. judges: made the Unified -Fammriy 
Comm psomethingwor dae Nybrid.. Other than the need for chrs 
extra appointment, the Unafied Family Count was essentially 
a) MAGN ication"® Or?) the Yexrotinge  ProvinetalkyCotsee (Pamnly 
Division) in Hamilton-Wentworth and in essence continues to 


be a part of the Provincwal Court system: 


The -hestory of tthe “Unatved') Pammiky Courteous # now. a 
Matter er arecord:, Lp cS Sum kT CLrent ros cays nat adie Was 
worked well. A set of “rules was developed providing for 
Simpilvcied procedures, and. for conciliation and. mediation. 
Further, the court works closely with other social agencies 
of the province. In, L980,.the count was, the sub ject®™ ‘of a4 
comprehensive ‘evaluation. “and/Gwas -continued: ByaiviGrue. OL 
the Uniried. Family Court. Amendment. Act. Of 19625 the. court 


has become permanent in Hamilton-Wentworth but it has never 


ay 


Deenseritended to mother areas of the province. 


In recent months, there have been some structural 
Pproplense iin one) Hamilton-Wentworth “Unifwed Family “Coure. 
PNeSeCUVronLems pnowever,, haves really Gdakile or nothing TS “do 
WiComentembpDeasie Concepim of they lnitved® hamily Courts They 
Bpesultironiy <iromimthe hybrid mature -ofs*the court. It was 
unclear who should direct the judges of the unified court - 
EaertChiemevudge sone then Distrret utoum “of Ontard@ or ene 
Cnet hONddesoOL ThesrProvanciaie Court | Ramaly oouviss omer L lias 
PSsuenias, been resolvedsby provincial Jegrslatirvon providing 
£Or, tCheeappointment ofma senior Judge to direct the ‘aftairs 


of the Hamilton-Wentworth Unified Family Court. 


6.15 EXPANSION OF UNIFIED FAMILY COURT 


Theres are’ two, issues that now arise: whether the 
Unified Family Court should be expanded to serve the rest of 
[Mee DnOV Ince TOmibe aisconcinucd; secondly, “i we ave to. Wave 
Suni ed Lanidyecourt; what kind of. count, should ay be; 
With great respect for those who have filed submissions to 
Bae scOntialy,| at appears thaty the “case tor “arunwrred mami ly 
Court 1s overwhelming: It is can unfortrunate -fact ‘of modern 
iafe that marriage breakdowns have reached epidemic 
proportions. More than 40% of the marriages now being 
perhornedoiwrll Urasd5 “with oresulting problems. Less 


essential that the justice system provide simple, economical 


and iconvenient methods of -resolving these» problems. tin some 
of the “choices| "this Inquiry must make, it must choose 
between competing theoretical proposals. However, with 


respect to rfamily alaw, Gwe have the ibenefit off"a working 
model. The Unified Family Court of Hamilton-Wentworth is 
wonking well and has workedotfor the benefits«of the people 1c 
Senves @orrine, past ten years). It 2s wherefore “apparent 
thatetnesconcept of “they iniived tiamiriy> court ers “noe? only 


good rin, theory; at is goodGim practice. 


a Oi 


There is understandable resistance on the part of 
some members of the family law bar to the removal of family 
law matters from the High Court and they have proposed that, 
Whiskesthere: should: bewavunitpreds famiLy court; sche Hagin scourge 
showld retains concurrentegurisdiction in jifamily law mabters:. 
They propose also .that sanyones who schooses — to “go torjthe 
SBUperiGnm COUre, “andusis preparedyero, bear the €xvuna keostsc; 
shonvlids bewsiree sto “dos7so-. moeve would (add: thaty Lt renrke 
cases should be transferred from the Unified Family Court to 
the High Court. )Jin saddressing,y the w@ssuc ofswhat consti tuced 
€ufficult scases however,) 1c, becameseclear thatedutinculny 
would be largely a reflection of the value of the assets of 
the parties. Le siswethemopintonetorechissinguary sihatesbhic 
concepl yor concunmency Sshoulds besere ecteds since set. iwou kd 
Convinue the present dichotomy of one court: for the poor -and 


another court for) the! "propertied classes. < 


It is recommended that there should be a unified 


family court for the Province of Ontario. 


The next and more troublesome question is, if we are 
towhave salunitied famuly count,. wnat kind: of course shouté wat 
be, sa S. 96. couse or avprovincralscourt? The “answer! to,ehrs 


question involves a constitutional issue. 


6.16 UNIFIED FAMILY COURT AS A LOCAL COURT 


there, are: a wiumber of reasons why a unified family 
court should. be, a local court; of  specialvzed Jurisdiction 
and a ‘pant. of the provinesal system. The, Provincial scour 
system as traditionally ,a .court.ofsimple.=procedures vand 
Mingmalscost. Theseréeation vol a5. 496 unifved amid yercounmt 
would) anevitably -carry wath. at the formalization Jand high 
costa ptradstionally) \assocvated. with. “hose: scourts. The 
uniItved, familyeacourt canbe “built yon Ehe; foundation. of athe 
existing Provincial Court system, which, has a large number 
of experienced judges who are deployed throughout the whole 


of thes province, serving snot yon ly othe county. towns  butmalso 
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the smaller centres. 


By previanecial wnicied tami ly court woulditut into the 
integrated provincial system already described and would be 
avle “(O° draw’ on a “large panel Yor judges already in’ place 
throughout the province. Section’ "96 “Coures “ane avarlable 
only a1 “whe county “and” “aGistrict’” “cowns. It would be 
possible, "or course, tO create? a news 2796 “court! with <a 
large number of judges to provide the service throughout the 
province,  ‘ouT “this” would ’be- “a “wasteful ‘duplication: A 
provinicwaly "court structure=“can” be “antegrated more closely 
With the “variety “of other “provincial social services “that 
ere redui red LOU EhewerlLecerve “Operation Of a fami, coum. 
These Services anclude family counselding, child welfare “and 


other similar agencies. 


It is the recommendation of this Inquiry that a 
unified family court should be part of the Provincial Court 
system. This arrangement would make justice in family law 
matters more accessible (economically, geographically and 


intellectually) to the people of Ontario. 


The submissions received by this Inquiry show that 
there will doubtless be a number of litigants and their 
counsel who wirllnot sfindva, provincial united "ramrly Youst 
ASNT erearchacally acceptable ‘or as proceduraldly “elaborate "as 
they would wish, but these arguments cannot stand in the way 
Of"a better system. “for “the: “overwhelming “majority of -the 


people or this province. 


There® soa. signiticant’ problem *anyorhe® way or 
awardang stahe? Provincial ‘Course the yarisdiction ‘of “ar unit red 
fan iy "court = sy UGrokr "the Conseurution sACt. Tes: 6G rear 
bhac “tie province cannot ‘confer full Jurisdiction <n, amily 
Mabuers On, ts "own 7 udges. and “1G “appears Vrkely =that: tie 
federal government cannot confer full jurisdiction in family 
Matters “on provincral qudges (see McEvoy v. Attorney General 


for iNew "Brunswick, “ectral, ,LIVe sy (1 SJeRY 7049 4 It would 


SP Oud Se 


therefore appear to be necessary that s.. 96 \be amended «to 
permit the province to appoint judges with full jurisdvetion 
to (dealy with Stemi lysukaw -Matrers.. THiSs chs) ) Obed New "Or 
startling “suggestloneand das .been.~.considered, yon) previous 
ecGasions ‘by asthe federal rands;provancial authoraties but 
without any resolution. at LS apparent that a 
eonstitutional amendment >.ts not &something that can . be 
accomplished either quickly or, easily. LG as, howevew, athe 
Opimionrof “Ehi's Hinguiisy Ehatwvteas necessary, Vandgdit, | Si aGhe 
OnLy Way. an when thespeoplesot, Ontario, Cansabe provided ;waen 
a court system to address the issue of family law disputes 
q<ureklyas ands simplys without.watinancially. crippling mehe 


parties. 


It is therefore recommended that the province seek a 
constitutional amendment to permit the province to appoint 
judges with full power to deal with family law matters and 
that the power of a unified family court be conferred upon 


the Provincial Court. 


Earlier im this ~sepore, .wesstated that, tthe) sialimawk 
of wthe ~ Provincial “Couru “in. the “exercise. Of Pes, Clive 
jJurisdi.etion should, be» accessubitaty,”~, speed, Jow, cost -and 
Simplicity. This same statement can be made respecting the 
hamuby \Vawee|Ub usu ctalons Of yihes ProvincitalsCourty The mseneor 
printed; P£idl. an. sehe ~blanks") pleadangs,-shou lids be, retarmmed 
and interlocutory proceedings should be discouraged. Because 
ef ythen importcance of viamilyarlawe mattens;,a1tews dakebky that 
lawyers will play a far greater role in these cases than 
they wid win the, ordinacy “Gavi Jurisdiction. On ene 
Province alkreGourt. Ilt-should, however, be possible for a 
person to handles his’) or hem own. family jhaw case (ins sche 


Provincial; Court.ifnthat person so wishes). 


There is one matter of detail respecting the Unified 
Bamiaiy Court. Ghat must. be vdeaktewith:, The judges presently 
SERVING) ebiaeathe (Unitieds Kamil yaerCourte sim) phan. hho sewere 


appointed District Court judges by federal authorities. When 


BS des 


Lhe, Uniiicdyramily ~Court. Junusdiction 2s .conferred, upon othe 
Provincial Court, some of the present. Unified. Family Court 
judges may not wish to become part of the provincial. system. 
It is therefore recommended that the judges of the Unified 
Family Court in Hamilton who do not wish to become part of 
the Provincial Court should be assigned to the District 


Couie. 


6.17 SURROGATE COURT JURISDICTION 


The Surrogate, Court iS. a provinei aly coure, on, Lecond, 
presided over by judges appointed by provincial authority. 
Ine pLactm. CeyescNeesDistri ct Court. jwddespnares eappOlieecdm es 
Surrogate Court judges. This court possesses jurisdiction 
and authority in testamentary probate and administration 
Malcers< The- «High. (Gout) jihas a certain CONCULECHE 
Jurisdiction with the Surrogate Court and contentious 
Necwere May, De renoved, Lrom.tne: Surrogace Cour to thewHigh 


Gouiaiee 


Ge a en ciGucay the Surrogate Cougt is largely an 
Sami pest rative: Agency... selEnogatesCOusE.Crialsenarenneancos Tae 
administrative Offices of the ~Surbogate Courts are. ssimp ly 
AdGdLELOnaL etbaitles + contrerred, On, Distrrct. Court» personnel, (Le 
Lo only ay TODonto, that, Lhere 1S a, Ssepatbate Sumrogatre court 


registrar. 


LE cannot. bev said that. the Sunrnogate \Coumin ts ethe 
SOULCe Of, any  parcticuLar , problem an the madminustration. of 
justice but its continued existence is simply a needless 
complexity in the system. It is therefore recommended that 
the Surrogate Court should be abolished and that _ the 
4UEISdiction., of zhe. Surrogate Court be assigned to the 


Provincial Court. 


AS -arMaccer of “eriiciency, Lt. would “be .<ehe. Civil 
Division .oLr the .-Provineial .Coure ewhiach would assume, this 


responsibility «~.Since, the. Surrogate Court . VS spreseniily.--a 
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prOVINCl al COUrt, this change can be accomplished, Samply sby 
OrOVINGwcdL SlLegis LagLon:. It is recommended that~ the 
concurrent power of the High Court be continued in the 
Superior Court and that contentious matters may continue to 
be removed to the Superior Court. It is also recommended 
that the exclusive jurisdiction of the High Court to 
construe wills and give directions to executors be continued 


in the Superior Court. 


6.18 THE SIZE OF THE PROVINCIAL COURT 


There ware 241 Provaneral Court judges in, Ontario; 
BoA an the .Craminal Diavasvon; 74, anwthe. Familiy Division and 
LS. ith sehe iGivil Division: Lt sis “apparent that, “with “the 
enlarged jurisdiction as recommended above, the size of the 
Provincial Court will “have: to be. “increased. Tees 
recommended, however, that the increases be made only after 
it 1S apparent that all of the resources in personnel of the 


Provincial Court are being used to maximum advantage. 


6.19 A SUPERIOR COURT OF GENERAL JURISDICTION 


The reorganization of the Provincial Court comprises 
the turst ‘halivof whe trial. court. system, Completion 
requiresp say’ Superior «<COUrE of General ‘7urisdiction. The 
DisSerice “Court ‘and the High Court of Justice are of ‘course 
born. S27 96 courtes. These two courts must, in some manner, 
be replaced by or converted into a ‘single court of general 
jurisdiction. The conclusion was earlier expressed that 
Simple merger of these two “courts was not “an appropriate 
SOLUGLOn. This conclusion is emphasized by the proposal 


made=tor the reorganization of the Provincial Court. 


Because’ -of the )manner in “which “court (records sare 
kept) (see ~Chavter 7) — iManagement -of_ the (Courts); vais 
dq, fti1culte. tosay,. with, precision, Now cthe: various ‘courte 
apportion Ener rs time: Lt is a reasonable “conclusion, 


however, that shifting the family law cases, non-jury 


ony? He Be 


criminal-trials, landlord and tenant cases, surrogate work 
and Beil wouses: Mander 310,000 ~oub. of: «the. .District . Court 
wOULdTMAVe. theserfect.or-~reducing by one=half.to. twosthirds 
the WorkMoad..of the Bistmice Couce (see, Appendix, 3)... Irty ast 
MTC cCaee  -appacent achat -ehe qwork load .of) the, High. Court. wild 
Ging wisn Oo Tae cdeqree by Shiftings famalyeglaw ©@asce. sO. .oD 
terete POOLE ere AS "a result “of “this ‘considerable ichange® an 
WOGKRLOad)4;,Cnere wwouldsssimply be,..no =peint., “any “adding 
approximately, 150; Distract «Court, .judges bo,che. 49. judges. of 
Lie, High. (Count } to |compriuse 4. sangle, court.//of ~general 


JULESOLCTLON «,4A count this large as simplysnot necesary. 


On stie .octher "hand, (4b 41S .epparent that ine soca 
Court cannot handle its present workload together with what 
remains of the ‘work), ofthe )Dastrict ACouce. An enlarged 


court of general jurisdiction will be required. 


Despite 1ts .relatavely. small. suze, the High Count. of 
UISbICce ASetheslogical vehicle to, icontinve, ase the scourte.or 
general: gucisdiuction. tignks a NON-slaLu Prony. NeOure eWi.c mud 
leongmbLStonsy, “and aya radation. OL industry, . dedication wand 
excellence. It is recommended that, with appropriate 
modifications, the High Court of Justice should become the 


Single ss. 96.trial court for the province. 


PRCStly,;. “tne COULG «Must ~ be | Jen vargqed: Tess 
GiiticCile (Or say exacely DOW. Large the. Coun sSnuOouULc oe. Tec 
is a reasonable assumption, however, that the number should 
equali..the present. -complement..of the, High, Court, plus 
apploximately jone-tnird of ~the number .©f gudges an the 
DiStisice MCOUr cor aet Oral sof. LOO ne udges. However, this 
enlarged court cannot, contaunue to, operate: ianvthessame ways 


the present High Court. 


6.20 REGIONALI ZATION 


One Of Lne principal crsvticisms levelled sar \the 


existing High Court 2s that Pt operates on <a Toronto-centred 


nin as 


CULCI GG BSVS ECM. All of the submissions directed to this 
Inquiry "that “advocated, a’ simple’ “merger! (ol shew CwoRtcourts 
went .on. to Say thats the merged "couse should beworganrzed sen 
a regional basis.) Most (of thoserwhottelt~ that suhere "shoutd 
not be merger and that the present hierarchy should be 
continued nevertheless agreed that the High Court should be 


reorganized on a regional basis. 


THe ‘c¥rewEt system of*travelling* High™court judges 
served this province well and was particularly appropriate 
in an era when the population was small and thinly spread. 
Pe tis Wrseiky ” 2ass "we line tL hatemthe  sloronre-eent red scilveinG 
system which, required ald the Hagh Court, judges,to live jin 
Toronto produced a degree of collegiality and consistency. 
However, ) LE as he opinwon OL. jthrss inquiry "that “nero recuse 


system iS a concept whose time has run out. 


One-..0f ; the sprinceipal sadvantages.. of the ,iciecua 
system is that in major cases the community is sometimes 
better” “served “*by™'a’" judge’ who rs, “a- stranger =*t0: #*viras 
community.) hihere may ystili abe «considerable walidaty ii “tins 
general “proposition but this’ ‘need’ can “be met ‘without 
obivging the membership of a’’*qeneral ,jurisdiction~ court 0 
travel tnroughout. tiersorovince A regionally dystributed 
judiciary can provide the same kind of detachment and there 
will be no need for any-community to be served by a single 


judge. 


die -concept: of .collegqralicy, was envisaged by" those 
who have spoken of it earlier, particularly The Honourable 
J. Cow MCRUCTY Sin. thes “hovel. Commisslon s shiner 7 main COM Cu aE 
RAgnrs;,.. Nas. langely= disappeared: THe. PODeSenL ee COouGiN =16 
already “so large that "1te-vsr doubtim Pwiecher Cis concept 
PetaLns rah ye ValeLeda ve Consistency within the court can be 
accomplished more effectively through meetings and seminars 
Uae by mequiring all of "thesjuddes to. Five meancswork.-ouc 


GOLA LOLOnMEG, 
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They CamculegssyStuem ors iwastetubeinethar, ibirequires 
odd GO PENeS | wdgessrospendea great dealwof; tame travelling? 
It isr;anetsictent inethat jitecmakes the fbusimesslike planning 


Ot casetiow in the 46 county and dustrict towns iy .Ontariab 


Sextremely. darticulc;, ai not ampossible. There TS “a. Very 
great need to make trial dates more predictable (fixed 
dates, if possible) in order that the puDiic be 
ancenvengenced moO mornesthanitiis sabsolutelyrinecessary. the 


CLL CuLe —Sysnem, hewhivehwvad lows.” ae travellingogudge conmlyaee 
lanmatedaclime | any alwqaven] slocalityebeforemberng;: lobliged ste 
MOve Oni ,oomstLll sanother community:/ands toysbe replaced / by 
another Judge; =kSeinconsistenti with. any! rational system sof 


erderly caseloads management . 


The Ontario circuit system has created a perception 
Sfldiminushed saccessaba lity torrche;singh Coumtetor “those who 
lavesougside of Toronto. It. 28 sapparent that *cthene scannot 
be a superior court presence in every locality of Ontario. 
However, 4a sreguonal ‘concept «iwoulds bring: “ehat!aumstituczon 


WNuCcIIGLOSEIy ro the {bulk of the, people an? Ontario. 


There are some other, although lesser, reasons why 


the jounrcui1t «system shouldbe: discontinued. This system 
discourages takented men and women from aecepLing 
aASpOIMAMEeNt Ss [PonreNneseHaghn « Court: For those) s0ubsi des Sor 


Toronto, the cost (ol amovangs to 9 Toronto, icand rhea mecer ue 
relocate at an age when moving and dislocating a family are 
GREEI Cult, are Serious -L£actorsi. Those who live and practise 
ine Toronte, ande who, have,-demanding family responsi balities 
anew also. Obsenl, drernolineds toy aceept ache: tbunderiGi ithe 


enroute: 


These last reasons, of course, by themselves would 
Mot be Sur ricient to. abandon ome Circuit 2. Voeraun face. was 
essential,to, the sjustace system.) but... Dteass am canachronism 


and should be abolished. 


CBOs 


It is the recommendation of this Inquiry that the 
High Court should be enlarged to a membership of 100 and 
that it be organized on regional lines (see Chapter 7 - 


Management of the Courts). 


It is further recommended that within each region 
the sittings of each judge should be rotated in such a way 
that each community within the region is exposed to a 
variety of judges. It is not recommended, however, that 
there simply be minicircuits within each region patterned 
after the present circuit system. It is recommended that 
the judges should be rotated only when necessary to serve 
the needs of the region rather than on a ritual pattern 


which may be inconsistent with efficient case management. 


TheGregivonal Touganulzatizony! of tthe Ssuperior “courte and 
the) boundariesiwor cthosetwmegions should not be! perceived was 
walls ‘which  “wald’= impede’ efficiency. Within reasonable 
limits, there should be a degree of movement by judges 
between regions. [nevitvabily, -ithere awit be evarracvonc usin 
the caseloads between regqrons, and the chief Justice of the 
SUpPC RIOR eCOURERMUSt havewwne yawehority ilo vairect. a) “judge 
from one’ region. Pouhelpoout, inanothers Further, judges may 
VOLGhbeer tCoOmgo tomanothemeregien temporarily “toj@breader 
their experience and this process should also be 


accommodated within the =regional system. 


THEAOKGaniZaebiOonwiol thevecourt ialong regional lines 
will) Cegun ie famendments voltthertCour ts, Of Justi ce Ace and 
Will *lsombequire) a repeal of sveS) of the Judges Ace whiten 
requires Supreme Court, judges to Jive within 40 kilometres 
Of, sEOLr On LO. Le usutor “some. winterest.. that’ Gihere “1s — no 


equivalent provision for any other province. 


It is recommended that the legislation should simply 
provide that the judges of the court of general jurisdiction 
be required to live within the region to which they are 
assigned unless otherwise authorized by the Courts 


Management Committee. 


ge BS hae 


Arising from the proposed regionalization of the 
Superior, Courte ws the eshort itterm tproblem ‘wof> *alioécating 
judges to the various regions. It is not proposed that any 
of the judges of the High Court be obliged to move. Get ors 
proposed that volunteers be bsoughte-from the High Court to 
move»to: the regions.< This Inquiry is’ informed that sa number 
woulde be. willing iio: domsor New appointments, either from 
Bic sWisorac. Cour 63 orethe: Dar, wouldr ber Made eilov spec uinc 
regions. Assuming that there was still a shortfall in the 
number needed in some of the regions, the Toronto based 
juages would “continueoitormtravel sto %thesregions “until “the 
total of the Toronto based judges was reduced to the number 


requuned 1n the?tTorontortregion: 


The number of judges to be assigned to each region 
should be determined by the Courts Management Committee and 
will depend upon the demand within that region. TEAS 
anticipated that at least 10 judges will be assigned to each 
region. It is recommended that in each region, there should 
be an associate chief justice of the court who will direct 
the activities of the court. It follows, from what has been 
outlined? earlier, sothat) the jurisdiction sof =the court! wii. 
anchude. “anything snot! expressly -assagned ‘tothe Provincial 
COunree andy in tpartacularsterme;/e this. would include sre 
present. Jjurirsdiction of “the HighmCcourt” (except family Haw 
matters), together with the matters previously dealt with by 
the s*District “Court “and? whach shave! not been assigned to 
Phe SPLrevinciails Coure, = such nas “Craminaly quay tyvals;, Vorv. 
cases: Pover Saal0, 000tvand they fappellate etunctaons of “the 


DA Struct COuULEs 


Finally, it is recommended that the court of general 
jurisdiction should be named the Superior Court of Ontario, 
a name which would more accurately reflect its position and 


function. 


= EO= 


Lt wall’ bey mecommended sbateryine this repoRe that the 
name "Supreme Court of Ontario” be assigned to’ the final 


appe wlatencourte, 


It is also recommended that the Superior Court be 
separately constituted and no longer be simply a branch of 


the court which includes the appellate court. 


6.21 THE DISTRICT COURT - ABOLITION 


It is inherent in the foregoing that this Inquiry 
recommends that the District Court should be abolished. jie 
is apparent that the changes which have been recommended 
Witt =e HOt OCGuE "OvVernIGht. —and. that. theres iwill «pe Gna 
transi tional  ,erlzod. It sas therefore neither necessary nor 
desreablesythatyskhesiDistricim Court »betmabolished srqudckhiy. 
Rether, we mhould mw bDenmrhasedirower and? thrs), phas@ng Lowt 


oper abiomrcanebe eaccompil shed i niithe imanner gjset? out) ihe lows 


It is recommended that beginning forthwith, there 
should be no further appointments to the District Court 
bench. This should be arranged in cooperation with the 
federal government, and provincial legislation should be 
passed, which simply reduces the number of judges in the 
DIUStEEICtL Court as judges retire or accept other 
appointments. This process of reduction will culminate in 


the abolition of the District Court. 


itiiga) Heor ganized ~eupemior hCournt; ) there swarlll ebesta 
need, for (ayrsusstantial number of new judges, mnor- sorly aro 
raise) tne number from “ehe ~oresent High ‘Court sconplemen] co 
100; but <also.ko, seplacel those:onwthe: High? Courtimho: may have 
beer «apppeinted ston ther: dnterumedimate «Courtciof sAppealai(isee 
section 6.25 below). It is recommended that the appointing 
authorities look first to the members of the District Court 
when increasing the complement of the Superior Court. There 
are a substantial number of judges on this court who have 


performed’ “theaxyr sdutres with “distinction Gand / who. ‘have 


sect bw 


demonstrated the Capacity GO) accept increased 
responsibility. Te? woumldingberSvasterumie uta omake new 
appointments rather than) transfer the ‘most talented Judges 
Ck Poti takhere Districtra Countsqandiarkherebyar acce erate: nithe 
disappearance, of.) thats count. Lt willy Smek! course? be 
essential that appropriate inguiries be made from not only 
therrCnierfiovudge sandy Assocrate Chief uvudge: wm (the, District 
Courntetbiemalso Bron Grhose linithen appellate “courts, *mamely 
theuchweridustices of Ontariowand the Associate: Chiel Dustace 
off Onbrarires Retirements and appointments to the Superior 
Cour) walle accompilivsh). avoveryay large meductions? lane Wteke 


conplementi ofr thier Dustnice Conmriein atmeasonabiveshorcti tame. 


It is also recommended that, when the offices of 
Chief Judge and Associate Chief Judge of the District Court 
fall vacant, no new appointments be made to these offices 
but that the duties of the Chief Judge of the District Court 
be simply assigned to the Chief Justice of the Superior 
Court. itcoms proposed thatiduring thrsephasejmuc per2od, 
the’ judges who ‘remain on the District Court will’ continue’ to 
PSLrLOrMy7udICialSfunct rons swi thin ethavocount. Them Das iinet: 
Covmti will continme® ctoeahavenjurascdiction ,vemnithose: things 
thatehavernot! been assigned to therPrevincaakCouxt,7 suchas 
chimanale nuny arateals ,eccivil caseso foversi510; 000 sand below 
Si2'55 0:10.01, andr tiamalszyo bawi tmattiens Und the expanded 
ju sdvetnion, Ginigfianadty matwens of) theimProvincial Coun’) ais 
put in places: Thus, shLoraa Ipertiodeofect ime pithereiwi lt) beta 
degree of concurrency between the District Court and the new 


Superior (Court. 


Hvyscoricabhy,  Countyiand, Districts Court) judges have 
asoesat was Gmabli Clasamse:Court opudges. It is recommended 
that iDastruaeraCourt Qaudges-continue to DTodialis this, funcrron 
Lsiene, Pnovincaalt 7Countmamtadk isuch timeicastthere isi Jan 
adequate complementsof, £ulaytimey Provincial Court! judgessto 


hear civil cases. 


CUorrentiy,oceibestmiCctriCount we sjudges Icare’c also’ Otocal 


=e 


judges: of the Supreme (Court: cb Ty Ontar1o. It is recommended 
that District Court judges continue to be local judges of 
the Superior Court and that they perform such duties as may 
be assigned to them in that capacity by the Chief Justice of 


the Superior Court. 


The District Court has served the people of Ontario 
welmenfor ai very dongipertod ofatimesand ithe recommendation 
that biti bes ~abolashed?- 1s) Smadeyronly?> after: considerable 
rerlectiion The: avaltidaayae Of the recommendation 1s 
underscored. bythe tact thaw ythe sr bistrrctiwCourt judges 
themselves have for “many: yearsy recognized thes redundancy 
of their own court and have on many occasions urged its 
termination through mergers’ ThisiInguany differs with those 


recommendations only in the selected means of termination. 


Wisths thes Seventucite disdppearance Mtofaithei §DiSstrice 
Court, there remain some technical issues to be dealt with. 
There are approximately 100 Ontario statutes which assign 
Specific) Statutory duties) itombirsbrict Count judges 7s rang sng 
from: the Absconding, Debtors vAct itowthesWorkers Compensation 
AG. In general, it is recommended that all of these 
Statutory duties be assigned to the Provincial Court as a 
part of its civil jurisdiction. If, on a detailed review of 
these statutes, it is found that any one of these statutory 
duties is of particular or unusual importance, then that 


Statutory duty should be assigned to the Superior Court. 


6.22 THE OFFICE OF MASTER 


then masters s.arel-fulpecime (Gklucers » ot thes Supreme 
Courtsof Ontario, “with broad powers sirelating to matters” of 
procedure, references, estate matters and the assessment of 
costs. In.most.ofsrthe’ other (provinces, ‘therewis no of fice 
ofimaster insthe Superior <Courtmsystem, vandvthe) work donepby 
the Ontario masters» 1s done by judges. «The office ofymaster 
in Ontario underwent substantial change as a result of the 


recommendations of the Law Reform Commission in 1973. 


Soe 


Generally speaking, the operation of the master's 
office is satisfactory and this iInguiry makes no 
recommendation with respect to the nature of that office or 
iss FUEL SILeoLOn: There will, of course, necessarily be 
some changes that will flow from the reorganization of the 
Cot otrie tui} Trew masters of “he “Supreme, "court will 
become masters of the Superior Court. A substantial 
percentage of thes»work of ‘the master’s office flows: from 
matrimonial cases. The assignment of matrimonial cases to 
ENC ProvincilaleCoure wil, 10 some extent, “diminvons sche 
workload of the masters. Additionally, the regional 


structure of the Superior Court will necessitate some 


changes. At present, there are masters in Toronto, Ottawa, 
London and Windsor. The regional structure will eventually 
requires Masters In Gach or the wegivons:. On Pas seransitional 


basis, however, many of the functions of the master should 
be performed by District Count Judges “in their capacity “as 
Wocal “Hudges “of the “Superion Court. The determination of 
the total number of masters required and their allocation 
among  the* “varvous.” regqrons ~-can”~ only “be* “determined on 
businesslike principles by the Courts Management Committee 


as the process’ of reorganization proceeds. 


6.23 FAMILY LAW COMMISSIONERS 


it as amplicie in the foregoing recommendations that 
the office of family law commissioner in the present High 
Court-of Wustace® will disdppear. There are three full time 
family law commissioners, two in Toronto and one in Ottawa. 
It is recommended that the family law commissioners’ should 
be offered apppointments as Provincial Court judges, with a 
view to devoting most of their time to the hearing of family 


law cases. 


6.24 THE APPELLATE COURTS 


AS oublined ian, Chapter 3, almost every court in this 


province exercises some appellate jurisdiction. This 


ld — 


section wild be concerned with only the Court "ob “Appeal@and 
the DrIyesl onal Court. TheVCourt or Appeal ais, Of “course, 
che “court! of " general* appellate: ~“Vurisdicirene = mor™ this 
previnces Ther Divisronal Court, in addetioen "to ves fdutves 
as va qudicial  “weview Court, Yalsoy functions as jam appellave 
court. “There 1s an appeal “rom “ehe Divisional Count wien 


leave tor Ene Court of ‘Appeals 


An “appedl=court discharges two funebionse Suchet tars 
be WSimp ly to “correct “ervors in the judgmenes*that “is the 
subject of the appeal and resolve the dispute between the 
partiess” the second function’ “1s “tov vexplalm ethe law fand 
develop the. qurisprudencer@ol” the yovovince: The? Lanse 
FUNCELON Is of paramount. impoptance-*to thei *parteves: before 
the “court, “but "rhe second funetion may-have “a-qreat *umpace 
on others, Partves involved -in isimplar disputes “who iave 
advanced to the litigation stage and those who are not yet 
involved in. the®= courtsy, but whos simply wish to govern’ there: 
affairs an “ther digqht Yop van authoritative’ Statement Sof “the 
law, need a court of appeal which performs a jurisprudential 


£UuNCCILON. 


The Fespect ive. Wmportvance" or ~Chese = two SEunctLons 
will**vary with the case "and also “with the TevelViot the 
COU tr in many \cases> Vehere will tbe Tittle Yor *noe Loom Los 
the “existence "Or “the "second funetion. The’ case ‘warell “call 
only Ler “the? appiveation of well =-acceptedepEemne1 ples" to new 
facts. Similarly, within our present hverarchical’ syscem ot 
Courts, the Adecie lon ot” a Sangle. judge siting) 1 apcedL 
From ‘another indge will now ordinarily have sa great Vimpace 
upon: Our juDrsprudence., “However, iat “is "Obvious shat a final 
COurL- Of vappeal “for” sends prevance’ we s"chargedy weer tehe 
primary responsibility of developing the jurisprudence for 
cthvs* province: This wrew «dees net ® agnere “Ehe =ract & that 
Chere vexists at least tiie possibiitry ofa Purtier ajpea lito 
the Supreme Court of Canada, the decision OL which 


represents “the ultimate detirarti on om the awe 


=o 


SeAice’ Palmoct. all. aopeals. co. che, (Supreme Court. .oL 
Canada. are now by leave of that court, 1t of course 
determines the number of cases it will accept. LT ALS ky 
Mr. Justice Arthur Kelly said in his Report of the Attorney 
General's Committee on the Appellate Jurisdiction of the 


Supreme Court of Ontario: 


Since the “target “of the Stipreme Court “of Canada 
is to hear something less than one hundred and 
fatty dpopeals “aA “vear,. Lue 25 reasonable ta 
estimate that -90% of” the appeals decided” in 
Ontario will not have the opportunity of being 
reviewed in the Supreme Court of Canada. The 
Practical "result. Gf this “Siuuarion ws Cae 
NWence rout. line», decisions). Ob aBhe, ecourts 4 sor 
Ontario will develop the jurisprudence of 
Ofer vou. at oi) 


thee situation hastvehanged markedly, since 1077. ,efie 
number -of «appeals heard “by the Supreme: Court -of Canada an 
Becent years 1s substantially tess than’ 1505 ££ aso now down 
to’ below 90 -ands«there as the suggestion that,’ because tof the 
Backs OG," 1) Maya bes reduced «tos 60) forse. persodser yearsiuncadl 
ehe backlog: has. been, caught wp he istviakelycthnate vie 
number scot. appeals 2 srrome Onvatti oe watlb ~besmorimmoreqtehan 
One-LALed o© the total ~of the Suprene sour docketmig orecene 
foreseeable future. In 1986, leave was given by the Supreme 


Curia gn onl yelS sappeakss from Gkhe OntarvorCount of appeal. 


All: of this serves.,only to ‘emphasize the’ increasing 
Beedy Lor ine tinal courte Ofeappeal Ine Ontario “te tulbiiall its 


juresprudentmal qroke:: 


Despate. sihem needs for \thesnhinaby coustistoftivappeal am 
OntatLOn-=tOssd1Vegnunereasand @atrenti0n  szneirdevelopang lave 
IMGEEDrUudence JOf ~ohitewprovince wes thr aAsaanimatter jot weneral 
agreement «by, the Court-sOf=Appealvsand rthe bar cthatreit “rs 


becoming progressively less able to do so. 


aio 


In 1968, the Honourable J.C. McRuer, in his report, 


The ROya.l Commissions lnNgul ny VOLO Ler Ro Wes a aSecced. 


Under present conditions it is quite impossible 
for’ the judges Mot eine “Count or yAppealmr in 
Ontario adequately to meet their responsibility 
as juNages “Ob the "couGnecor Gast reson Am the 
Province. They are ‘compelled, by ‘force of 
circumstances, Lovdusposesof icases On sa, SOE Of 
assembly-line basis. They are forced ito choose 
between the prompt disposition of appeals by a 
count of three gudges, and the, painscaking 
deliberation by a court of five judges which 
tie@ work Olan Uiltimale icounruloL mppeal tor the 
Province’ demands. [Vol..2, at, 661) 


In £963, the {couse or ~Appeal heard 526 criminal 
appeals and 397 cival appeals fora total Of 925 appealeis in 
BoSG, «thet coucts heandm@and idusposedieot 4a) toval® oft; oA4 
appeals: ((479: civil appeals: and’ 1,005 ~ criminal “appeals ji; sand 
as of December 31, 1986, there were 3,024 appeals pending 
G920 tcciviwk  tappeals sand sv27L04 werimminal” “appeals.): The 
increase in the caseload, while of some significance, does 
not reflect ‘the ‘real increase in?’ the workload in -the= Court 
of Appeal because the cases which are heard are increasingly 


bengerandemore diitacwvcT. 


Many long appeals involve  the® Canadian Charter” of 
Rights and Freedoms. Others simply reflect the increasingly 


complex nature of modern itigation. 


In an attempt, to cope with the “problem, “the course 
has beenv,enlarged. Atithe time of the: MeRuer Report (Lopci. 
the Court of Appeal was composed of ten judges. Now, aS a 
result nogoiavseries of. vequslativer-changes;y eunetcourts=is 
composed of 16 judges and two supernumerary judges. These 
additions to the court have succeeded only in enabling the 
court to cope with.mhedicase loads buc ihave™ nete-substantia lly 
enhanced the Capacicy. of the court to meet ts 


jurisprudential responsibilities. Even with a great deal of 
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night and weekend work, the pressure of the volume of cases 
Nase Obi qed- Tie. count to* CONmMitsImost Sofeacs capacwiuy 20 
simply resolving the disputes between an ever increasing 


number of litigants. 


Ironically; the expansion of the court has, produced 
problems? of ats"own! The court as now wery large. Bae eatig 
as 1c generally does'’an panels! of/threc, 12 PSs not uncommon 
for three or four panels to be sitting at the same time (the 
balance being spelled off to write judgments). As a result, 
a measure of inconsistency has crept into the judgments of 
phe court... This’ is Not surprising sincermtrwould besvalmost 
impossible to develop a completely consistent policy in a 


court iwhich- has: grown so large. 


In another ‘step taken to. "remedy the’ ‘problem, ° the 
appellate jurisdiction of the Divisional Court was increased 
by. ther Courts Ger Justice: Act. to-tenable that. court Sto- hear 
appeals an which the amount an “dispute is. not ‘over $25,000: 
This changeyn of course, Has’ “hadi no 1ampact.@on- “criminal 
appeals and has had a relatively insignificant effect on the 


Civil caseload in the Court of Appeal. 


Te tis obvious that) 4 solution “must be found, Ene 
PangesoLr sOlVcacons Us Not Great. if fLumthervexpansiton of the 
humber “ol Judges: Ton “the tcourt' would obviously ancrease” the 
capacity to cope with the volume ‘but would” necessarily 
diminish “the consistency: and predictability of the court: 
PfietinstLuutaomronea- SSpavates@coure -Of appeal “Lore criminal 


cases commands very little support. 


As one might expect, the problem which now confronts 
us has confronted most of the American states. The solution 
in the’ United States has been to establish an intermediate 
court of appeal. Thirty-eight states have now adopted this 
solution. “Thellargest state’ (in terms. of ‘population)- which 
does not yet have an intermediate court of appeal is 


Mississippi, “which “has” a populatvon” of “approximately 2.5 


qe 


Midion» and Uthatiistatesise now, studying ithesteasibubitynor 
TNS teu ySNChaerd S8Couais All* sofpystheiy stakesto wach 
popudabions selosesAtonsehnaeiohs Ontario addin piexcesseioty I nane 
million) have had such courts for relatively long! periods of 


time. 


Li 4awould ibe: wrong to. Suggestithatuthe anstiturionsof 
an intermediate court of appeal is a perfect solution; it is 
mots ie, asi. however, ss ta “bettersisolutdon )thangeany. othe:s 
There: vare (substantially benefits. which. Swill ;flowreirom, thas 
type >of, reorganization: Biesulypnwresortea "to. an rappedsuate 
court can be made more accessible to the people of Ontario. 
AGepresent,.~ the. .Counts of Appealmsits enlyvin Woronto ; amen 
periodic Sittings,’ an Kingstonmgcoe micama prisoner") appeats. 
However, an. enlarged imtermediate coupe “Of fajpeal can bean 
Pernenralt cCOure angSscanysit) Insthe mayor popuiarion Centres 
ine ,Ontario: sas pane) number “of cases) requires. "Secondly azap 
intermedvate. court canbe indefinitely expanded” asf» the 
caseload requires. The esweLk wot juice court, walle ino 7 doupe 
Make a aslgnificant contribution: to yehe development of etite 
law pin *EhiSs@provanceyibun Pits sprimany KitimeLion? wad le ibermto 
cope with the caseload and resolve disputes between the 


pabties. 


Thessfhinealy course of appeal <can ebéewas smalls cougeor 
sevenaqudges isitting),only- an ‘sangleispane locas; -che »chaer 
Justice -directs;. and will hear .appeals: by Leave from-the 
intermediate court. THiSssecourts willmethemnbe imee te04 give 
the cases it hears a very deliberate consideration and to 
produce written decisions which will be of real assistance 


tO the trial courts and ‘people of this province, 


Opponents of thes concept of an intermediate court of 
appeadie stare «nat, jthms: court jmerely (adds sanotmer layer wo 
the court system and that this new layer will increase the 
COSt, Ofeeli ba gation However, the cost to the overwhelming 
Majority ,of ibatigants will) mot. be increased. Only a very 


smalls ipencentage;,,of .cases striedain, Ontario) ane appealed eat 


sede = 


aii: A second appeal would be by leave only and therefore 
only a very small percentage of those cases would reach the 
VeVver OL a Second tapped.) in the eng resul., the: numper oT 
cases reaching the second: appeal level would be ‘an almost 
infinitesimal percentage of the total of the cases tried in 


Ontario. 


In approaching the problem of the reorganization of 
the appellate courts in this’ province, it is unnecessary to 
create new courts. With some changes, the courts already in 
existence can be converted into: :a final and «intermediate 


COUunt. @f appeal. 


6.25 THE INTERMEDIATE COURT OF APPEAL 


It is recommended that the Divisional Court, which 
is already an appellate court, should be converted into the 
intermediate court of appeal for this province. 
Accomplishing this end, however, will require some important 
changes. Firstly, the court must be made a permanent court. 
AS mow, ,organazed, «the (Divisional, Court fis a divisions of the 
Hagh-Gourt., The Hngh Court, Wwithicy total complement sof “49; 
supplies the judges to the Divisional Court, which sits in 
one or two panels of three. The assignments vary in length 
and often long periods of time will elapse between 
assignments while the judges fultulh tener, cprine:palerothe tas 
trial judges. This Structure has. produced “Substantial 
Cribiol1smr.in «that. .bne *Trotational’ nabunremom ithe court has 
eueated Ya, acount y-that ,~backs , edehini tion: The changing 
Composit taon, produces*® unpredivetabslityaoiandis inconsistency: 
This problem, of course, would be exacerbated Na & an 
intermediate court “of appeal continued to draw from ‘the 
trial judges of the enlarged Superior Court recommended 
earlier. It is recommended and considered essential that 
the intermediate Court of Appeal should be constituted as a 
separate court, with permanent appointments and itS own 
chief justice. Secondly, the name should be changed. The 


name, Divisional Court, while of historical significance, 


a 


means little or nothing to the public. The name should be 


changed to the Court of Appeal. 


It is recommended that the jurisdiction of the new 
Court of Appeal should include all appeals, both civil and 
criminal, which are heard by either the present Court of 
Appeal or the Divisional Court. inp adder oOn, est hws (Coun: 
shown meta acne Jurisdictions or “the iyvisSionadly Court. asia 
judtoralereviewrcolne ..W Thes principles .governing= appeals. and 
judicial review are not entirely dissimilar and there is no 
beason why. a bsingle” court? icannot thandle “both functions: 
There are, however, some matters of judicial review which 
can be assigned to a single judge of the Superior Court,’ as 
was. the practice, priomsstoathe icreatiom of “the 4.Davasional 
Counc, As’ a “beginning, the review of ‘the. decisions of wa 
single .arbatrator) should, be handled bya” single= judge of the 
Supepron Court: Ther iwork ofS jude ale irevirew. ain’ time 
intermediate appeal court should be monitored by the Courts 
Management egconmitvees {see ~Chapter 47). awa th, Pra." “Virewy 4eo 
recommendmng ~ithe® further fallocation>" "of vjudicial  Grevrew 
WULUSET CeLOMm EO, the. sSuperiom Court: leeis. Wakely thatethe 
buik jot sche: worksof he court:'widd be> performed an 7roronto; 
but tthe’ intermediatelcourt sof Vappeal ‘should’ be an“ i1einerant 
cour. It is recommended that the new Court of Appeal 
should sit in all of the regions in the province as the 


volume of business requires. 


It is recommended that the intermediate court should 
Sit in panels of three judges. Since there can be resort to 
aviinal courts ofjrappealt. Veswil shot bev necessary tom chas 


Court toler panelswot £aven judges. 


LOA IS Amott. ,cacsyotto (determine jwstashow tMlange;fthe 
Inrermedilate="courtliefl lappeal!sshould be: It seems obvious 
that it should be at least as large as the combined size of 
the. presentimecountisoinappeal (9 (evaudgesi) Jandsthew Divisional 
Court (usually 6 judges). It is therefore recommended that, 


at least in the beginning, the new Court of Appeal should be 


-lL21- 


made up of a chief justice and 24 judges. 


finial Myo iowever,..ctne new Coune on Appeal would be 
assisted by some of the judges from the final court of 
appeal (see section 6.26 below). It would therefore not be 
necessary to appoint all 25 judges immediately. Tt. is 
further obvious that the best talent pool from which to draw 
appointees to the new intermediate court is the present High 
Court, and it is recommended that appointments be made from 


that court. 


The temporary use of some of .the members of the 
final .cCourt of Appeal on the new Court of ‘Appeal will, have 
the beneficial effect of imparting to the new court a great 
deal of appellate experience. This experience will be of 
consvderableramportance to’ this new Court in 2ts, beginning 


years. 


Le Vis AsO seCretigal “hat tia Ss WOW. sCOurt receive 
capable and experienced leadership. It is therefore 
recommended that the office of chief justice of the new 
Court of Appeal be offered to the Associate Chief Justice of 


Ontario. 


6.26 THE FINAL COURT OF APPEAL 


It is recommended that the present Court of Appeal 
should be converted into the final court of appeal. There 
are aS one might. expect afew problems, but these can, be 


resolved without difficulty. 


Rireatly, Lue) present, CourEs 2S: too) large tos bea 
fFanal Court of .appedl. eaApeseven, Jldde, CouGgeoconsistiung of 1a 
Chzefl justice and six Judges: would be adequate. There will; 
OF COUrse,. be. ait ransitaonal period sand, curing that tame, 
nO new appointmenrs, should ibe made ~to whe existing Court, Of 
Appeal until the court, through retirements and elections to 


accept, Siupernumerary <slatis s,s Dasispeen reduced to va Lotal. of 


ce Po 


seven judges. Until that point is reached, LEW TALS 
recommended that the active final court should be composed 
OL: the Chief Justice of Ontario, and six judges of the 
existing Court of Appeal designated by the Chief Justice of 
Ontario on a yearly rotational basis so as to offer each 
judge of the existing court a chance to serve on the new 
court. This rotation should ensure that each judge, other 
than the Chief Justice, is assigned equal time on the final 
court. In a court of such diminished size, there would be no 
need for an Associate Chief Justice of Ontario. When that 
office becomes vacant, it should be abolished. Obviously, 
for: a time, there will be wan, excess capacity in the. court 

For that reason, it is recommended that all of the judges of 
the final court of appeal should be ex officio members of 
the intermediate court and should be assigned to the 
intermediate court during those periods in which they are 
not assigned to the final court. The ex officio status will 
also,provide a solution, to. the problem that.will arise: when 
members of the faunal tcourt “wish to elect supernumerary 
Stra wus. In order *to*™ achieve” consistency, 1t) 1s essential 
thats ther amber of yudges, von the “final “court: Lvemain iTixed 
and Shoulda not be enlarged "by. the WE PrYzatvion ong 
Supernumerary. judges... gudges sof -jehne (final coune whow elece 
supernumerary status should be assigned to the intermediate 


COuns te 


It is recommended that the final court of appeal 
should be given the name of "Supreme Court of Ontario". 
This “titres tgivess, (he, generad public “a iclesr indication “of 
Ene si cOurk's) posteionicet the apex jot the vcourt shieranchy ag 


Omtarvo. 


6.27 JURISDICTION OF THE FINAL COURT OF APPEAL 


As outlined earlier, it Vs e inehe intended that 


ondinary® casesibe then subject of (more: (than one, appeal. In 





the overwhelming majority of cases that are appealed, their 


progress Through they wjudicialee system “wills end: (ints che 


eg ES to 


intermediate court. Tignes ronly)acasesPi0k, exceptional 
difficulty and importance that should be heard by the final 
GOuULtacnd, stlate-COULe Muse shaver the, abuluiy cho; control Lts 
own caseload. It is therefore recommended that an appeal 
should lie from the new Court of Appeal to the Supreme Court 
of Ontario only with leave of the final court. It is 
recommended that the legislation providing for the further 
appeal to the final court be phrased in general terms and 
that it be left to the final court to develop the criteria 


for leave. 


it; 18 .recognized,.that.there will be..a very smali 
number of cases whose exceptional quality is so obvious that 
the intermediate Court of Appeal should be bypassed, and 
that those cases should proceed directly to the Supreme 
COUnE Or Ontario. Lt Legiarther recognized: that inea.minutce 
number of cases, the intermediate Court of Appeal, because 
eimconflicting decisions from its own panels, may wish to 


Eransmic a case Virectly to the final court. 


It is therefore recommended that: 


1. In exceptional cases, the new Supreme Court 
of Ontario may order that an appeal bypass 
the new Court of Appeal and proceed 
directly to the final court; 


2. Where there are conflicting decisions by 
different panels of the new Court of Appeal 
on a matter involved in a_ proposed appeal, 
the Court of Appeal itself may order that 
the appeal proceed directly to the new 
Supreme Court of Ontario. 


Ins Obder TOs Wit lites sur sprudenttalmrole. Bre =Vs 
recommended that in the hearing of appeals, the new Supreme 
Court of Ontario sit either as a full court or as a panel of 
five, but in no case as a court of only three judges. It 
is further recommended, however, that in the hearing of 
motions for leave to appeal, the court may sit in panels of 


three judges. 


ag x 


6.28 FINAL COURT - ADDITIONAL JURISDICTION 


Section: ALO Aor cher Courts? OT Just eo mnct, spcLOViIdes 
that the Lieutenant Governor in Council may refer any 
question eon etme Court of Appeal £OLr hearing and 
consideration. It is recommended that s. 19 of the Courts 
of Justice Act be amended to provide that such references be 


heard by the new Supreme Court of Ontario. 


SecLion 617  (ofmetie: Criminal .Code ~contersy specrar 
powers on the Minister of Justice to refer matters to the 
GeUure of Appeal It 1s recommended that s. 617 of the 
Criminal Code should be amended to provide that in Ontario 
these references be heard by the new Supreme Court of 


Ontario. 
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CHAP PeaRey. 


Management of the Courts 


7.1 SCOPE OF THE CHAPTER 


In this'« chapter, the word "courts" «as used in its 
broadest sense to cover the people, the buildings and the 
operational procedures that form part of the system of 
courts in Ontario. The people in the court system include 
both the judiciary and the support staff working within the 


COULGtS YS tem, 


This chapter contains a discussion of how the people, 
both judges and administrators, working within the courts 
should be organized , ~ in  Werms!* of istructure!® “hierarchy, 
direction and supervision and geographical location. The 
mattex of ‘how the ‘courts should be housed “is dealt’ with 
separately in Chapter 9, but this chapter will deal with 
some aspects of management of the court buildings and the 
provision of security in them. In the area of operational 
procedures, the principal focus will be measures to deal 


with caseload and caseflow. 
tae INTRODUCTION 


Court administration in Ontario has always been a 
PaALChWOLk VquULIt - It has never been approached in a 
systematic fashion by either the government or the judiciary 
until very recently. Despite the major reorganizations of 
thescourts “that took  placesin' 1909 ‘after passage of the 
Provincial. Courts "ict ang on »passage: of the Courts sof 
Justice Act in “1934, Pett le) as changed in Coure 


administration in this province since Confederation. 


What follows (iMiescectvons 305 tO. o.oo) ts. a brief 
outline of the present management picture, both 


administrative. and 7Wwaicial, tor all of “the courts; 


ls 0 


7.3 PROVINCIAL COURT (CIVIL DIVISION) - PRESENT 
ADMINISTRATIVE STRUCTURE 

The Division Courts, later’ "Small Claims), Courts) Vand 
Since 1985 the Provincvals Court (Civil Division), began life 
in 1841 as independent franchise operations with territorial 
junsdietion dimited Toya portion jot a county tom Paduotrict. 
The administrative staff of each court was paid out of the 
fees generated by that individual court location. TO. a 
great extent the Civil Division still operates in the same 
way, although many of the local courts are now subsidized by 
the province, and some of the larger courts are partially or 
f£ullyiustatieda byytcivul) servants: Bach Slocatronrotrithe 
Provincial’ Court: (Civil Division) as headed by a:clerk, ‘and 


each location has its own bailiff responsible for the 


service of process. Some local courts have a "referee", who 
functions as a pre-trial or postjudgment mediator. The 
clerks, bailiffs and referees of the Provincial Court 


(Civask Divisvon)lanerappointeduby order tin icouncil sethatersi, 
bs, the jprowineual Cabinets o¢Them 4lrclerks:.141 thai lttisa, 72 
clerk-bailiffs and 16 referees scattered in 113 locations 
around the province all report to a branch director at. the 
Ministry of the Attorney General in Toronto. There is no 
hierarchy within them Provincial yCoumtsstGiviais Dawson) 
system other than that just described, and there is no 
grouping or Winking of Provinclalnitoure. E(Gividh Davison) 


locations, even within the same county or district. 


7.4 PROVINCIAL COURT (CRIMINAL DIVISION) AND (FAMILY 
DIVISION) AND PROVINCIAL OFFENCES COURT — PRESENT 
ADMINISTRATIVE STRUCTURE 

The Criminal Miviston end Family Division for, stne 

Provincial Court were both created by legislation passed in 

1968. Before that time, these courts were known as 

Magistrates' Courts and Juvenile and Family Courts, and they 

were administered and staffed by the municipalities in which 

they operated. Asparts. <Of the reorganization (Ofsetpose 

Courts et rectedtby the 9 ogewlegiolarion., he, province = rook 


ever the administrative side and all of the administrative 


~i31- 


staff became provincial employees. Untilethes Courts . of 
sustMCeunee.| Came, Intarebhiect: wn? LoSsporedch ccounty and 
HiStriciahat..its. Own | Separate, Provincial -Court (Criminal 
DIiViIsi0n)» Wand GProvincial~; Courts. (familyasDavision),,© swith 
EGOrrtCOrd ale juniscaction wamated fo thatvcounty or district... 
THEsCourts Obi mustacerActytfused all ofathe)Provincial: Courts 


(Crimined Division), intop.one province=wide.. court, and »did 


the same for the various Provincial: Courts (Family 
Dass 1 Oni) 8 However, the administrative staff of the 
province-wide Provincial Court (Criminal Division), as _ well 
asp, thatesotes the Aprowince=widess Provindsals.Court,..( Family 
Division), remains organized in the same manner as when the 


province took over administration in 1969. 


Generally, the administration and stat timo the 
Provincial Court (Criminal Division) are separate from those 
om the? cProvineizalsCourt ©°(Famidy \Davision)pate+eacho. court 
location, although in some smaller centres there is a 
combined> courtpefincesior-bothiCriminals Divasionmand  wifamily 
Davasion. “in each. of F48icountiles and districts; there 1ee¢a 
clerk foreach. division: (often. cabled. they administrator) , 
ande the, jclerks7 Valloreport.-toijpas branch: director iat, ithe 
Ministry of the Attorney General in Toronto. As is the case 
with. the Civil Division, there is no other hierarchy within 
the Criminal or Family Division administrative organization 
and there are no links between the court locations within a 
division. There are no structural or operational links 
between, the) Criminal Division ,.and -they Family: Division 
operating in a particular location except in the smaller 
centres where a combined office exists. There are no links 
between the Civil Division and the Criminal and Family 
Devisitons, ofesthe., Provincial. Count. the. Civile et Daivist0n 


reports to a different branch director. 


The Provincial Offences Court is administered as an 
integral part of the Criminal Division and has no’ separate 


organization; ofeats: own: 


=a 


7.5 YOUTH COURT — PRESENT ADMINISTRATIVE STRUCTURE 


The federal Young Offenders Act, which deals with the 
prosecution and punishment of persons under the age of 18 
who have committed criminal offences, refers to a "youth 
Court: Tie’ "Actiewrderines, thier ™= VOUEN SCOUT Sases ane COUrtG 
established or designated by a province as a youth court for 
the purposes of the’ =-Act.- -Ontario "has ‘designated both “the 
Provincial Court (Family Division) and the’ Provincial Court 
(Criminal Division) as youth courts. Administratively, the 
youth court workload has been divided so that the Family 
Division deals with young offenders under the age of 16, and 
the Criminal Division deals with young offenders of the age 
of “16 orl]. ~ This’ administrative: divistvonof the’ workload 
is accomplished by having the police lay charges in the 
appropriate division of the Provincial Court, depending on 


the age of the young offender. 


7.6 UNIFIED FAMILY COURT — PRESENT ADMINISTRATIVE STRUCTURE 


The Unified Family Court exists at present only in the 
Regional Municipality of Hamilton-Wentworth. It is a hybrid 
structure, embodying elements of the Provincial Court 
(Family Divus ron) “the, Dis trict Courtvand the Supreme Court, 
and’ “has: “jurisdvetion © to’ hear’ «all. family“ Law matters 
Invoiviag a mesidentyor “that “regional municipality. The 
Provincial’+Court’ (Family Division) ‘does’ not exist in 
Hamilton-Wentworth, and the District and Supreme Courts do 
not have any family Law jurisdictvon “there.” This!” single, 
isolated court was intended to be the pilot project for a 
province-wide network of Unified Family Courts, but no 
geographical expansion has taken place since its creation in 
1977. (From the administrative side, the court’ forms part? of 
the organization of the provincial Court (vami ly) “Division) 
and its clerk reports to the same branch director in Toronto 
ase “aOr* the? ‘clerks -or that division. There are no 
administrative links between the Unified Family Court and 


the other courts operating in Hamilton-—Wentworth. 


pa Bee 


7.7 DISTRICT COURT, SURROGATE COURT AND SUPREME COURT - 

PRESENT ADMINISTRATIVE STRUCTURE 

ThesDUSEFZiet Court, -Surrogate.Court.and. Supreme. .Court 
are functionally one administrative structure, except that 
in Toronto, where the volume is sufficient to support it, 
separate offices and separate administrative staffs are 
maintained. In each of 48 counties and districts, there is 
ae boca LregriStrar cor Gach or the District Court, “Surrogate 
Court and Supreme Court, but the practice is to appoint the 


same person to the three posts except in Toronto. 


Until the passage of the Courts of Justice Act, each 
COUREYRaNnG Gistrict had. ats  own.separate county (or) district 
Court, ybut the Courtsvot dustice. Act fused<all of these into 
a province-wide DiStELCE Court of Ontario. The 
AoMinastrataive structure. ob, the .District-, Court. -didssnor 
change at all after the passage of the Courts of Justice 
Set, Sandseingdeed that) Act requires, that there. ybepa.- local 
Tegiscevar «toOr.,nthes, Disteriete<Court, an? each country and 
district ..VeSimalariyv, the. Ack requires “a local,registrar jor 
the Supreme. .-Court for” -each county. “and. district, .and, the 
Surrogate Courts Act requires a surrogate registrar in each 


eounty and district. 


7.8 SHERIFFS 


Lh -addi tion! to, the. office jot Local. registrar, tor. Jthe 
Destrace Court. and.Supreme “Court, -Che- ancient, office Mor 
sheritf continues. “to, exist in. Ontario. Thies OLftvee, [or 
sheriff dates back to the Saxon kingdoms of England before 
the Norman conquest in 1066. Whatever may have been’ the 
©riginal “functions of |. the. office, sthe.. sherifif..41s' now 
responsible in Ontario for the service of court documents 
(although the sheriff does not have a monopoly in that 
areaje wy Ehetcarrving out. of) sthescourts! gordeérs. e( principally 
the seizure and sale of property to satisfy judgments of the 


courts, but also evictions and occasionally arrests), the 
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summoning of jurors, the maintenance of order in courtrooms 
and court ~“buridings “and “the "provision "of Security for 
judges. Historically, ‘the “sheriff has “beenemostarcloselky 
associated ‘with the -Stpreme wand District Courtss* YUnder the 
Sherrers Act, “there wrrstassherile for Severy eeounty—iand 
GUuSErLOT: Iin= «many Of- “thesesmallerr*centresss the etlocal 
requstrarr Of =therepistimet m= anareoupreme= CoOubes*. 2s) -auso 


appointed as sheriff. 
7.9 OFFICIAL EXAMINERS 


Rounding out the administrative picture, there is the 
OLFftice or lot Licial=mexaminer. for’ thes’ courtse® 'ihe*  ottieral 
examiner is responsible for presiding at and providing court 
reporters for the out of court examinations of witnesses 
that frequently take place in legal proceedings in Ontario, 
either before atrial or in the course of attempting to 
enforce a judgment. in*“most™ counties “and” districts; ? =the 
local registrar is also appointed the official examiner. The 
exceptions are the larger centres such as Windsor, London, 
Hamilton, Toronto and Ottawa, where persons operating in the 
private sector are appointed as official examiners and the 


registrar does not provide the service. 
7.10 RECENT CHANGES IN THE ADMINISTRATIVE STRUCTURES 


In recent years, the Ministry of the Attorney General 
hes moved toy" create>a regional” “structure Wworthe= sherifts 
and focal registrars) but “the “functions: of ~the~ regronal 
Structure have not progressed beyond the exchange of 
information and advice among registrars and sheriffs. A 
regional coordinator has been designated from among the 
registrars and sheriffs for each region, but the regional 
coordinator does not have any management responsibility or 
supervisory functions over the other registrars and sheriffs 
mm tne” reg Lone The position is more one of anformal 
leadership and advice and assistance than anything else. 


ThereVis"no other hierarchical structttrelin’ the District and 


= 


Supreme Court Court organizations, and all registrars and 
SHpritis report tou branch director at the Ministry .of . the 


Attorney General in Toronto. 


7.11 THE RESPONSIBILITY OF THE ATTORNEY GENERAL 


section 91 of . the Courts of Justice Act directs , the 
Attorney General to "Superintend all matters connected with 
the administration of the courts, other than matters that 
are assigned by law to the judiciary". Section 93 gives the 
judiciary “authority over the preparation of trial lists and 
the assignment of courtrooms to the extent necessary to 
control the determination of who is assigned to hear 
Particular cases”. Section, 95 provides, that, “in. matters 
that are assigned by law to theljudiciary)  tcountistare must 
act “at the direction sof the chief . judge of the particular 
COUrE. and Court Stari working in a. ‘courtroom must.-act, gat 
the direction of the presiding judge while the court is in 
session. The legal framework under the Courts of Justice 
ACU will become, importent sn othe “discussion of the meaning 
and extent of judicial independence: see section 7.18 


below. 


Section 92 of the Courts of Justice Act establishes 
the Ontario Courts Advisory Council, comprising the chief 
judges and associate chief judges Of the various, “counieg. 


The council is empowered to "consider any matter relating to 


the administration of the COURTS SG. and) 2c O make 
recommendations thereon to the Attorney General" and the 
chief judges. This, body is ~ purely “advisory and, has, ino 
management reponsibilities. A similar body, not mentioned 


im tne Courts of Vustice ACt, 1s the wenen. and’ Bary Council: 
which consists of the chief judges and associate chief 
judges and representatives of the bar andthe Ministry of 
the Attorney General. This body is an advisory body as 


well. 
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Within the Ministry of the Attorney General, 
responsibility for courts administration rests in the’ hands 
of an Assistant Deputy Attorney General, who heads’ the 
GOunrES » (Administrations wivaision, of “the “Ministry. The 
Assistant Deputy Attorney General has in his division an 
executive director responsible for courts administration, to 
whom the branch directors for the Supreme and District 
Courts; “the Provineral~Ccourt(Criminal Division) and. (Family 
Divisaon) and “the “Provincial Court (Civil ‘Division) = all 
report. | iihere is alsoea branch director for Tacilities and 
Special “count services, en Office “ot Judicial ~ support 
services and a court facilities, planning and maintenance 


section. 


7.12 PROVINCIAL COURT AND PROVINCIAL OFFENCES COURT —- 

PRESENT JUDICIAL STRUCTURE 

The present judicial structure of the Provincial "Court 
and the Provincial Offences Court is described in sections 
Seveice Pha io.) Foo ve. ti is Ssuriacrent) ito note that. the 
Criminal and Family Divisions have been regionalized under 
senior judges, but in different ways: the Criminal Division 
is divided into eleven regions, the Family Division into 
only seven, and nowhere are the boundaries of a region in 
one division congruent with those of a region in the other 
division.” The Civil Division\has no senior judges, and its 
chief judge presides over thirteen full time provincial 
judges in four cities and an unknown number of deputy judges 
im ~ihneworhnen, [OOM Locations =... (Section, 635))) Gf EherCourts . OL 
Justice Act excludes from the supervisory authority of the 
chiel, judge of the acivil Oivicnon any ot “the Vocals courts 


presided over by judges of the District Court. 


Justices of the peace presiding in Provincial Offences 
Court are, by virture of s: 6 of the Justices of the Peace 
ACU WSUbjJect tomthe direction andi “supervision: of the chier 
judge of the Criminal Division. This power can be and has 
beensdelegqatedy stor VvarioustiCriminalsaDivisionssyudges, who 


exercise different levels of supervision in different 
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7.13 UNIFIED FAMILY COURT -— PRESENT JUDICIAL STRUCTURE 


The Unified Family Court is a hybrid creature, with 
Paecortmal sinks’ co= Dut Not”-really “forming “part” of the 
Organization of the’ Provincial Court (Family Division)” ‘and 
Ene OVStrice Court. Its judges are appointed as District 
Coure! judges’ Vin “the: "first “instance, “and” accordingly” “are 
Subjectito “the authority of “the: Chief Judge ‘of the District 
Court: Although they are not appointed as provincial 
judges, they receive an order in council authorizing them to 
exercise the jurisdiction of a provincial judge, and in the 
past? the /*Chrem -Judge* "ot the“ Provincial "Court, “(Family 
Division) has been recognized as having a role to play, at 
least informally, with the judges of the Unified Family 
Court. Only in 1987 was the post of senior judge for the 
Unified Family Court created. It is interesting to note that 
jhe senior” judge “of the Unitied ‘Family’ Court ~is* "not 
expressly subject to the authority of the Chief Judge of the 
DPSTEMICE (Court: “see -s, -S9a Of the” Courts ‘of—Justice “Act, 
added in 1987. 


7.14 DISTRICT AND SURROGATE COURTS — PRESENT JUDICIAL 
STRUCTURE 


The structure of the District Court as described in 
section 3.8 above. The positions of chief judge and 
associate chief judge were created in 1962 and 1977, 
respectively. The court was organized into eight regions 
under the leadership of regional senior judges, but the 
office of regional senior judge disappeared on passage of 
the Courts of Justice Act in 1984. The eight regions do not 
coincide in any respect with the regions into which the 
Provincial Court (Criminal Divisron), of (Famaly Divison’) © Ts 


divided. 


= 


The Surrogate Court really has no separate existence 


From Cher DLse ri CueCounrt. 


7.15 SUPREME COURT — PRESENT JUDICIAL STRUCTURE 


For /the structure of the. Supreme: County generally. jsee 
Sections, 3 eUlMto., s.ik6eabove. “Thee High) Court has haduarchies 
Justice, (and “sometimes aca chict. S justice: sEonreadens sOf ag i.es 
divisions )since 1794) “and an-associate chief sjustice | since 
LOT ive The vanithorityuoistherChieraJusticevot ithe tighv.Count 
is nowhere spelled ‘out. There was an attempt by. the 
Ministry of the Attorney General to express the authority 
Of the ichief justice.in  ~pehe,.Courts, of .4Justice Act ,.as-iwas 
done for the chief judges of the other courts, but it was 
not possible to achieve a consensus among the judges of the 
High .Gournt ias «stOywhat. that -sauthomut yashould 9 tbe. Section 
14(3) of the Courts of Justice Act empowers the Associate 
Chief Justice of the High Court to exercise all the powers 
of the ;chief (justice ~<if he torushe ais "absentatrom Ontaniosor 
LSsEOr uany<reason! junablerto~ act". Unlike in the other 
courts, the sittings! of ‘the’ sHigh\Court«and the Jassignment sof 
judges are determined by all the judges of the court, under 
s.. 11402) of the Courts of Justice, Act, “with power iin -the 
Chief Justice of the High Court to make such readjustment or 


reassignment as is necessary from time to time". 


In addition to the chief justice, the associate chief 
Justice and ‘the. ordinary judges sof thegHigh.» Court, the 
Organization sof “thes "High!Court,-¢alsorsincludes «thes local: 
judges of the High Court (all of whom are also judges of the 
District Court) andthe masters. The management of the 


local judges is not dealt with expressly in the statute. 


The masters are under the "general supervision and 
direction" of the Senior Master, whose authority under s. 
20(9) of the Courts of Justice Act is expressed in the same 


language as that of the various chief judges. 
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7.16 THE JUDICIAL COUNCILS 


The ultimate disciplinary authority for judges is the 
Cand LansUdiele lb Council, jin the case of federally 
appointed judges, and the Ontario Judicial Council, in the 
case of provincially appointed judges. The former is 
EscaDlrsueceunderrocie yredernal widgesvAct po .andechesalatter 
under Ontario's Courts of Justice Act. Both councils have 
the jurisdiction to investigate complaints of misconduct by 
a judge. The judicial councils may reprimand the judge 
privately or publicly, and may also recommend the initiation 
of the formal procedure to remove a judge from office. This 
procedure includes a Dubiac eriIncuiryipiscas repontees to withe 
Attorney General recommending removal from office, the 
tabling of the report in Parliament or the Legislative 
Assembly and the adoption by that legislative body of a 
resolution that the judge should be removed. (In the case 
Om aibustmict | Court yjudge,,) no; resolutiom of Parivament is 
necessary.) The actual removal from office is accomplished 
bycordericin council gaftermialil offi) the preceding steps: /*have 
been taken. The only grounds for removal from office are 
that a judge has "become incapacitated or disabled from the 
duevexecutidon of -his rom her office”. «= iCourts of miustice s2Act 
Sipe.) sedges Act | Isa). phe JudgesmAcem lists yitour 


reasons that would incapacitate or disable a judge from the 


due execution wohl s.5 iomihemurofiice: age >soxr yen tr trmasiyy 
imiscondict"., tai lure in “the due execution ‘of Office,” and 
“having been ‘placedi:« by =his’ conduct jcorcotherwise; yin a 


position incompatible with the due execution of his office". 
OntarzosCourts "of niustuce ct lkists 9 only threes reasons 
that would disable a judge from the due execution of office: 
infirmity, conduct that is incompatible with the execution 
OL his  sorsherviaioriice, wands havinginiatiedro.s pertorm ‘the 


duties of Office. 


The judicial councils are not management structures, 
but rather are disciplinary bodies (and, in the case of the 


Ontario Judicial Council, a body responsible for reviewing 
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proposed judicial appointments). 


7.17 THE NEED FOR BETTER MANAGEMENT OF THE COURTS 


The ‘order tin council establishing this inquiry. 
proceeds from the premise that improvements are needed in 
the management of the court system. The research and 
investigations’ conducted Win tthe **preparation of ‘this’ report 
and the submissions received by this Inquiry confirm that 


premise. 


Lists Notithesfunctron ol “this reporteto assign “Marks 
to “the: ) current’ systems (or thes iperformancesw oz, sfthe *tpeopiie 
Within Ses eNerCher diswWieitthe Iwitshvorrthiitsy Ingunry torassidn 
blame for any of the system's current shortcomings or, for 


that matter, to give praise even where it is due. 


Before leaving this\(topic,) however, “Wit is fittings te 
note ‘that rtherevvare’s am iqreatb*wnumber “of \ “dedicated "and 
industrious individuals within Ontario's court system, both 
on the judicial side and on the administrative side, and 
that they have achieved a remarkable amount in the face of 
constitutional, legislative and regulatory roadblocks; 
financial constraints, philosophical differences among 
participants’ in «the "system and “attitudinal problems’* an 


certain quarters both within and outside the courts. 


The description Of Mi ivear and Baar of court 
administration in Canada generally, found in Judicial 
Administration’. vine Catiada, is pwr to sthe situation =in 
Ontanios 


-.-.a fractured mosaic of individual fiefdoms, 
which has grown historically in response to 


immediate needs, short-term planning, 
poLitireal and budgetary expediencies, 
pederal . DrOvVincilal county. and. municipal 
polLiticaLr structures, and from the 


inexpressible mores of a legal subculture 
bequeathed over the centuries and 


ott Be Re 


unconsciously imprinted on modern attitudes. 
In short, .the process known in Canada. as 
court administration is a somewhat ramshackle 
and outmoded conglomerate of diverse systems, 
the legacy of an unsophisticated social era. 
1A PS unschooled in modern management 
methods, lacking in modern business 
technology and equipment, and unalerted to 
the task of administering a highly complex 
and self-—contradicting organization. Courts 
now face the burden of effecting large-scale 
organizational reforms in a relatively short 
period of time in order to preserve the 
patterns.of.... justice... at,.the. core. .of. «their 
being: the day-to-day operations in the 
Courtoom 10Seli. {at 5-6] 

The "complaints ~“‘about» Ontario's ~-court “System are 
enumerated above in Chapter 4. The problems touching the 
management of the courts are principally those of delay, 
expense and inefficiency. However, even if there were no 
complaints about the functioning of the court system, there 
would still be room for recommendations in this report for 
the improved management of it. A court system is composed 
of humans and designed by humans, and so by definition there 


is always room for improvement. 


The court system should be managed as efficiently as 
possible if only for the reason that the expenditure of 
public funds requires it. In addition, .however, the court 
system cannot expect to escape the fiscal constraints that 
the government of Ontario has found it necessary to impose 


on all public services. 


The courts must also be managed in such away as to 
enable them to deal with shifting and often increasing 
workloads and to respond to problems as they develop. An 
essential component of proper management is proper 
information about what is going on in the system so that the 
system can be responsive to the needs of its customers. The 
available information should be sufficient to allow the 
managers to deal with not only the quantitative but also the 


qualitative. requirements of the. users of the. courts, and 


He 


should <callowwSsthe santicipation moe ftuture )spycblems sso | that 
responses can be designed and implemented before the 


problems get out of control. 


Another important aspect of efficient management of 
the courts is the maintenance of public confidence in the 
court system and the demonstration to the taxpayer that the 


public funds Spent on the courts are money well spent. 


7.18 MANAGING THE COURTS AND JUDICIAL INDEPENDENCE -—- 

THE ISSUE 

Much has been written in recent years on the’ subject 
of the independence of the judiciary, especially in Canada: 
see William R. Lederman, "The Independence of the Judiciary" 
(1.95.6) ,534 Canadians Bare Review / 69reand »1139-. Ontario ‘Law 


ReflormaeCommissilon)_ Reports OnewAdminiStratzon 202. Ontario 


Courts, Part UL 73) 26. Jules Deschénes, Maitres chez 
eux/Mastersc inne myOwny House: (1 Ie lie Perry Sa Mid lara rand 
CariwBaar, Judicial sAdministratzonjaneCanada. 41991): Tan 
Greene, The Politics of Judicial Administration - _ the 


Ontario Case (1983), 149-182 and 259-300. 


Judicial independence means many things to many 
people. In general terms, it could be described as’ the 
freedom of the judiciary from outside interference in 
discharging their essential functions. Views begin to 
diverge on what is the meaning of outside interference and 


what are the essential functions of the judiciary. 


Ate deast since 1700, when withe- English... Parliament 
passed the Act of Settlement, it has been a constitutional 
principle of the English and later the Canadian system of 
government that judges should hold office free from the 
threat of dismissal by the executive or the legislature 
because of dissatisfaction with individual decisions. Lt 
has also been accepted since that time that judges could not 
be subjective iMmeduct onsmin salary damaetormiofmuudisapproval 


of or punishment for unwelcome decisions. These aspects of 


a4 2 = 
judicial independence are the two basic elements of security 
of tenure, and no one would today suggest any diminution in 


the security of tenure of the judiciary. 


Questions begin to arise when one considers who should 
have responsibility for the assignment of work to judges, 
the provision of financial resources for the courts (in the 
form of buildings and personnel) and the management of the 


resources that are provided to the court system. 


7.19 SOME VIEWS OF JUDICIAL INDEPENDENCE 


In the view of the Ontario Law Reform Commission in 


lps Tio ys BeporosOnenanminve erat ton OF On tar 1o .COutte, sare .i: 


22 the Lunction fof a judge 1s to. adjudicate, 
and not to administer. Clearly the government 
has no right to interfere . with or attempt to 
influence in any way the adjudicative 
functions of a judge, whether it likes his 
decisions or not. Neither in our view does 
the government have the right to assign 
individual judges to hear particular cases, or 
the right to organize the work of the judges 
in such a way as to influence the course of 
aaj, uatCac von’, =../. 


...- However, even the fullest recognition of 
the principle of judicial independence does 
not dictate that the: courts must. be Jere 1 sto 
operate independently of reasonable management 
eonstraints’..’ Neither should -the principle “orf 
judicial independence be used to support the 
misconception that the only management 
constraints that can be imposed on the courts 
are those imposed by the judges themselves, 
and that the only role of the government is to 
provide the money each year for the judges to 
“Lun, the. system... ....4 


-.. Lt will’ be “admitted readily that decisions 
on motions, assignment of judges to case 
lists, issues at trial, sentence and damages 
ane all? Ywrehin the sphere’ “ot = adjudrcation. 


But, equally clearly, decisions on placement 
anc’order of cases on the trial lists... the 
assignment of court rooms, the time of 


commencement of court sittings and the hiring 
and assignment of court reporters and clerks 
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are within, thessphere4 ‘of administration picat 
least to the extent that such decisions do not 
adversely affect the adjudicative process. 
Because many adjudicative and administrative 


functions are interrelated, court 
administrative personnel will have to work 
very closely and maintain a special 


relationship with the judges, particularly the 
Chief Justice or Chief Judge of the respective 
COUBES: 


If, for example it were considered desirable 
to group classes of cases into separate lists 
fon “hearing. tesa, motor vehicle cases, 
commercial cases), this would be within the 
sphere of administration. But assignment of 
judges to hear these various groups of cases 
would be within the sphere of adjudication. 


Realistically, such a proposal would be 
expected to evolve out OF continuing 
discussions between senior administrative 


personnel and the Chief Justice or Chief 
Judge, and its ongoing administration would be 


worked out between them so that the 
arSstinccron between administration and 
adjudication would not be apparent to the 
casual observer. tee ro oregr “that the 
decision to group classes of cases 19K af) 


separate lists could not be taken without the 
concurrence of “the” Chief “dJustice or “Chief 


Judge because of the interdependence hE 
administrative and adjudicative functions. 
aero oO) 


In response to the Law Reform Commission's report, the 
government of Ontario established a pilot project in courts 
administration in the area surrounding Hamilton. The 
project was known as the Central West Project. One of the 
aspects of the project was intended to be experimentation 
with caseflow management in the Provincial Court (Criminal 
Division), but this aspect of the project was a notable 
failure. During... phe = <cOUrSe), (Of eitNe msprolect) yait was 
impossible to achieve a sufficient degree of co-operation 
between the Ministry of the Attorney General and the 
judiciary to enable various kinds of experimentation to take 
place. The judiciary took. the view that any relinquishing 
of control was a threat to its independence, and that all 
aspects of caseflow management must rest exclusively in the 


hands of the judges. As a result of that experience, the 
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Ministry of the Attorney General published, in October, 
Ivo the  Wilce peaper sons Courts Admini SCration. That 
document pointed to the Central West Project experience as 
proof that a single authority had to determine all issues 


related tO court administration: 


site te be wreSssentilal. to recognize that 
effective case-flow management can only be 
achieved if those responsible for Cita: 
management are responsible for, and have 


control over, the allocation of all resources 
necessary to implement case-flow control. 


Those responsible must not only be able to 
control administrative personnel and capital 
Diaht sDUlLe OLSO, sMlst) De. sable, (toy al locare 
judicial officers and through them influence 
the actions of Suck participants insther course 
DEOCeSS as lawyers, police, auubatenat and 
witnesses. ... 


Divided authority has (OE yet created 
problems. It ~.1s Only in. recent. years,,. .with 
the explosion of workload, that it has been 
necessary to exert authority over the court 
system by the application of modern management 
techniques through case-flow management. Lt 
is, only in .~the process ,of attempting to 
institute caseflow management in Central West 
that the dimensions became clear of the 
potential. iconftlict between the role of 
Attorney General as the chief litigant before 
the courts and the chief administrator of the 
SCOurte. Pit SupOotcential ScContlici twas Lot Sang 
consequence in the days when relatively low 
caseload made it unnecessary for the Attorney 
General to impose managerial control over the 
courts in order to squeeze more work out of 
bhessystems -.23 


--. The only way to achieve any unified 
managerial control over caseflow is to place 
overall control . in) ythe, hands sof way central 
authority with the ability ~ to ‘develop . and 
apply caseflow management standards upon 
individual courts. Neither the constitution 
nor the public would permit this authority to 
be wielded by the Attorney General. Effective 
management controls over individual courts and 
upon the court system as a whole can only be 
imposed where ultimate authority is vested in 
a. Judic1e) vsoftice, it’ is. proposed that 
ultimate authority and responsibility be 
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Conterneda Upon a Judteral Gouncil "composed for 
the. Senior ssudicuary mw iaueL0—15)) 


Chiek Justice Descnénes om. his 1961 study, Maitres 
chez eux/Masters in Their Own House, pp. 103-188, took a 
much more expansive view of what is involved in judicial 
independence. In the concept of "fundamental independence" 
Of the jiudicrary, he Mneluded not “only Security of) tenure, 
but alsoucasetiow Smanagemencwand accesSsamto sesources. By 
caseflow management, he meant the preparation of lists, the 
ordering of cases on the lists, the assignment of judges to 


cases and the allocation of courtrooms: 


These are all factors on which the integrity 
of the judicial process itself depends. Leave 
its Control to” outsiders Vcivid. servants Vor 
OEners, and. SOOon; One Will see. a particular 
judge being assigned to a particular case for 
reasons irrelevant to the proper 
administration of justice. The independence 
of the judiciary requires absolutely that the 
judiciary and it alone manage and control the 
movement of cases on the trial lists and the 
assigning of the judges who will hear these 
cases. Vac. 1244) 
im “access sO “resources , he, included “principally the 
provision of adequate personnel and the dependability of the 


Personnel in Caurying out lithe instructions of the judiciary. 


Chief Justice Deschénes proposed that the judiciary in 
Canada should move gradually beyond mere fundamental 
independence to assume control of the power to prescribe 
rules of procedure governing all cases in the courts and to 
assume control over the budget for the courts and the 
personnel in the courts. At -the end of theisprocess ‘of 
evolution “that he proposed, Chief Justice Deschénes 
envisaged that the judiciary would attain true independence, 
under which the judiciary would present its own budget 
direct ly svtac the Speaker OLstene seHouse ofCommons (for 
federally appointed judges) or the Speaker of the 
Legislature (for provincially appointed judges) and would 


then attend meetings of a special legislative committee 
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where the budget estimates would be debated. The special 
legislative committee's decisions would be adopted, without 
further change, by Parliament or the Legislature itself. The 
judiciary would have full authority to determine all matters 
concerning recruitment, promotion, education, job 
specifications and administrative structure of COUrt 
personnel, but the personnel would remain part of the civil 
service for purposes of collective bargaining on working 


conditions, compensation and benefits. 


fi has 96s Pa.D. Cheers, They POlrreicenom OuUalCTaL 
Administration -— the Ontario Case, Professor Greene drew a 
distinction between judicial independence and "professional 
autonomy". He defined professional autonomy as "the 
independence which professionals tend to demand in order to 
satisfy their desires to maximize job satisfaction, and in 
order to work effectively, creatively, and comfortably" [at 
1 a A Professor Greene conducted a series of interviews 
with judges, private lawyers, crown attorneys and court 
administrators, and in those interviews asked the direct 


question of whether the principle of judicial independence 


includes "the right to supervise caseflow management". The 
responses, appearing on page 172 of his’ thesis, are 
revealing: 


Question: Do you think that the principle of  “jjudieiral 
independence gives the judiciary the right to supervise 
caseflow management? 


JUDGES LAWYERS CROWNS ADMINS TOTAL RESPONSE 


N 18 at 5 4; 34 YES 
47% 24% LV ale os 30% 
N 20 22 24 Lo, ae 81 NO 
53 76% 83% Ee 2 70% 
38 2° 29 es 1 a) TOTAL 
100% 100% 100% 100% : 100% 
The responses to Professor Greene's question 


illustrate the divergence of opinion among those who work in 


tie sour system about the meaning and essential 


— ae 


characteristics of judicial independence. In particular, it 
is notable that a majority of the judges surveyed did not 
believe that the concept of judicial independence included a 


judicial role in supervising caseflow management. 


7.20 THIS INQUIRY'S VIEW OF JUDICIAL INDEPENDENCE 


In the debate over judicial independence, there 
appears to be no issue taken with the principle that judges 
must have security of tenure and must be free from outside 
interference in the decision of individual cases before the 
courts. There appears also to be agreement that the lists 
of cases should not be susceptible of manipulation by the 
administration so as to arrange that particular cases go 
before a particular judge. These principles are reflected 
in Part: Vilbot, the “iCounmtsitof Gusbice sAct, andethius, Inquiry 


agrees that they are fundamental to judicial independence. 


Security of judicial salaries is also identified as a 
fundamental part of judicial independence, and this Inquiry 
agrees that no member of the judiciary should be subject to 
reduction of salary for what the government might consider 
to be improper or unfavourable decisions. (There has been no 
instance (of an actual’ or threatened withholding or 
diminution of a judge's salary or’ benefits within Wiving 
memory. Suchoa course of conduct by a government in)) this 
GOUNtEYULS Aineoncel vabley~sas Vas flagrant) abneach + oLe acne 
unwritten constitution that this country has inherited from 
England). 


This Inguinye is) OFe “the view that one “aspect “orf 
caseflow management, beyond the assignment of individual 
eases, to indivrdual judges, must be under WudLCial 
Supervision: the total workload assigned to an individual 
JUAgGe (Over any Ragiven perned Of Pabime. ) That sis nounro. say 
that each individual judge may decide on his or her workload 
and the, pace at which he, “or “sherwill work, but rather that 


the setting of workloads must be done ina manner that 


ae be 


guarantees that standards are set and the adherence to the 
standards is evaluated by senior judicial officers. The 
reason for this is that the quantity of work given to any 
particular judge can have a major and direct impact on the 


quality of -the; product) of thatiwwudges 


inGourmaeviewer Vbhisin factor -s™ the wikey)}'to swhat<cis 
essential, in the administrative sphere, for judicial 
independence: the judiciary, through its senior officers, 
must have the power to determine standards for matters that 
bear sdirectly* on"Cthe (essential "quality. of justice “in 
ingivicgual “cases: Thais. Cineludes the assignment 366 
individual cases to particular judges, the assignment of the 
totalaty ofa judges workload, the setting up’of particular 
forms ‘Orv Sicuangs <n wordert tov sdiseharge. “the court's 
business, but nothing else. Et. “ES "not Vessential to’ the 
Gualtiyeofstjusticesthat -thescourts: be housédeinvar particular 
way, that judges be provided with particular numbers or 
kinds of support staff or that judges be assured of any 
given level of salary or other benefits. And it is 
particularly not essential to the quality of justice in the 
courts that the judges have direction or supervision over 
the administrative staff, except in the areas identified by 
Partevitor ther Courtse lof Justice sAct andwethevsetting of 


judicial workloads. 


In assigning a meaning to the concept of judicial 
independence, and in determining the extent of the concept, 
it is wise to bear in mind the reason for which the concept 
developed in the first place. Ths? tinguiny se likes athe 
Canadian Bar Association - Ontario in its brief, endorses 
the position advanced by Professor Garry Watson in his 
article, thie mgudgemandvCourt Adminwstratron indo 7 G)emSe The 
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For its part, I suggest the judiciary may need 
to reconsider and clarify what is meant by 
judicial independence. While Ivedo*not: think 
mere terminology can solve the problem, I 
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personally prefer “the term "an independent 
Jud evamy OvVermsthe wmore often \wused, jpohrase, 
"the independence of the judiciary". The 


advantage of the former phrase is that it is 
more, clearly. indicative, of .the purpose of. the 
concept. In the final analysis we value “and 
stress judicial independence Lome what ane 
assutres ito the publia wou umeorawhatywtaeorants 
to judges themselves. Ultimately, the _ sole 
PULPOSE OL Ehe “Concept als?to ensure that! every 
citizen who comes before the court will have 
his case heard by a judge who is free of 
governmental or private pressures that may 
impinge upony «the. s ability (of that «. judge, sto 
render a fair. and unbiased decision olay 
accordance with the law. [at 183] 


The approach taken to the preservation or enhancement 
of judicial independence should bear only this purpose in 
mind. In the words of the Canadian Bar Association - 


Ontario’ svbriefs 


This concern [that judges should be free from 
government or private pressures] should not be 
confused. with? the ‘complaint’ that*’ executive 
control over the administration of justice will 
reduce judges to "mere adjudicators" with no 
administrative role. This does not threaten 
judicial independence; it speaks to what judges 
possibly desire (administrative control), but 
not ... what they need (independence). fat 15] 


The fact that the essential requirements of judicial 
independence do not, in the view of this Inquiry, require 
judicial supervision of the administration of the courts 
does not dispose of the question whether judges should, for 
other reasons, assume control of the administration of the 


COunaese 


7.21 OTHER FACTORS AFFECTING WHETHER JUDGES SHOULD CONTROL 
COURT ADMINISTRATION 
ti ethere sis eno: “Constitutional (orp teqale = prmciprte 
attached to the notion of judicial independence requiring 
the judiciary 1o, control, the administration. Of thes courts 


generally, is there any other good reason for judges to 


go pe 


assume control of court administration? 


Arguments have been made that the appearance of 
justice is better served by having the impartial, 
independent and aloof judiciary responsible for supervision 
OLethe sadn nastrati om nter the (counts. rather than ithe 
department of government that is the single biggest 
litigator in the courts (because the crown, through the 
Attorney General, prosecutes all criminal cases). If there 
were instances where the Ministry of the Attorney General 
had used or attempted to use the administration of the 
courts, or had even contemplated doing so, to its advantage 
reitgataontomwwhichpist was farparty , .no “such ofinstances 
were brought to the attention of this Inquiry. There is 
battle doubt «that, 1£\ such ‘instances , did sexist, they (would 
have been made known. Further, this Inquiry has seen no 
evidence, and does not believe, that the public feels 
uncomfortable with the .existing situation, on that. -the 
confidence of the public in the administration of justice is 


at all undermined by it. 


The only other reason that could be advanced for 
judicial control of the administration of the courts is that 
the system would work more efficiently as a result. There 
are three aspects to this argument: First; VWehate judges 
would be better administrators than the civil servants now 
rn rchargesoferthe: court administration. structure second, 
that getting the administration of the courts out from under 
the control of government would free the courts from the 
stultifying effect of being part of an enormous bureaucracy; 
third sissnces: the ~judictaryamusts belpant geontrolmeok,,. some 
aspects 'oh) court. administration anyway, sslt is. -both)smore 
rationalrand «morerefficient’ to centralize, -all aspects. ..-of 
control in the judiciary rather than divide them between the 


judiciary and the government. 


There appears to be little merit to the argument that 


judges make better administrators. Judges are not appointed 


ee 


today Lor their administrative expertise (though 
administrative expertise may be a factor in the appointment 
to some positions, and should be an important consideration 
in appointments to the senior levels of the judiciary). 
Judges:-come from. a diversity of backgrounds,» and) some) ‘of 
them have had administrative responsibilities before going 
tothe’ bench, ibut their primary *sformation and, experience 
have been in the practice of law rather than in management. 
To the extent that they have spent time on the bench, they 
have put their management experience behind them and 
concentrated on their adjudicative functions. By contrast, 
in the court system today there is an emerging expertise 
among the members of the administration in management 
techniques and technology that is simply not available on 


the judicial side. 
Accongdingy ito Misblar ands Baar, 


Ci) musing also ibe. sstatedss that.equdreial 
administration has in large measure been 
dominated by the legal profession. The 
imprint. ofthe legal wmind and, its: particular 
discipline pervades the courts through the 


influence of judges, legally trained 
registrars exercising quasi-judicial 
functions, and the bar. Attorneys general 


departments, heavily staffed as they are with 
lawyers at the top and middle management 
levels, historically have not created the 
Material “out Of ‘which administrators are 
usually moulded. Indeed, legal discipline and 
practice tend LOne Vitaate administrative, 
clericay, financial, and accounting 
capacities. The legal mind bears down with an 
intense concentration and narrow focuS upon a 
Single event, or a set of facts and issues, 
fromianvadversariad perspective. Nit dasinotoby 
training), smanacerials) “its, discipline 2s 740 
analysers ingberaceisrtnation .) tom.drsmantle 
Lieintowm hese diserete opartsa and-otetmextract 
therefrom inferences and conclusions. Also, 
under conditions of modern complexity, few 
sitting judges and practising lawyers have had 
time "to. )master “the! “intricacies! of “modern 
management -—- especially management of one of 
the most complex organizations known to modern 
society, namely the urban COUrL. The 


goto ee 


eriective “Administrator, clerk, ‘or accountant, 
on the other hand, must think in terms of 
systems as a whole. He must assume a_ systems 
approach to his work, as opposed to an 
adversarial approach with its sharp but narrow 
focus. ity Ts not “thererore surprising, that 
little pressure has come from the legal 
profession to introduce modern management 
techniques in the day-to-day running of the 
Courts ittaws | 


MOVING. | COUGE SAdmMIniIsiration, OUL..Ofs wad government 


ministry would not necessarily have the effect that its 


proponents suggest. The Ministry of the Attorney General is 
Part of. a vlarge “government “bureaucracy; Dut 2b is <a 
relatively small part of that bureaucracy, self-contained, 


dominated by lawyers who understand and appreciate the 
function of the courts and the problems that they encounter, 
and led by a strong and influential minister who is also a 
member of the legal profession. Far from being the 
forgotten child as a result of being within the government, 
our courts are probably better served by being an integral 
Pare Olestheamenistry OL a “senior .icabinet minister. rt 
addition, there is no reason to expect that the substantial 
DUreasICzaCyet heats tOlMse Our COourtisys-tem) would become simore 
ale) OnmmnoOvatave = tinder t udieitak? con trols or? by! dintwok 
reporting directly to the Legislative Assembly as_ the 
Ombudsman does. Conversely, there is no reason that a court 
system administered as part of a government department could 
not reorganize and modernize its management so as to be more 
sensitive to the needs of both its customers and the judges 


and administrators working within it. 


The most Substantial argument advanced by the 
PLOpOnNentSsseoOcetUGACL al scontrel yor gcourt_Administrabionyras 
that unified control can only be accomplished in the hands 


Ofsthe Audicvary,Aand thats this approach 1s accordingly) more 


legteal end xettacacnts This argument is made in the 
MipssSEnryMoltgtieeAtterney Generalisryni ter Paper son, seourts 
Administration. The white paper was written on the heels of 


the unsuccessful Central West Project, where lack GF 
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cooperation between the Provincralel Hudic Bany aeand the 
administration in attempting new caseflow management 
techniques frustratedy what began’ asi] a (very promising 
experiment. The response to the white paper, in public and 
in private,wwas sungulanly thinenthustastics in “particular, 
editorial comments in the press condemned a proposal to 
transfer administration of major public resources into the 
hands of unelected, unaccountable members of the judicial 
branch, Of ~gOvernmment,. «and insisted that only direct 
aACCOUNtabLITtCyY “as “part Of MNe MInLstuLry  Olf.77an, “elecued 


politician was acceptable. 


Six years after publication of the white paper, 
Professor Greene's survey showed that a substantial majority 
of the users of, and the participants in, the court system, 
including ad Meajobruy Ob Judges, “did not think “Chal. she 
notion of WudicraLl independence required jJudicrat 
supervision of caseflow management (see section 7.18 above). 
The responses to some other questions in Professor Greene's 


survey are also interesting. 


Question: What do you think of the government's White Paper 
proposal to establish a council of Chief Judges and Chief 
Justices to be responsible for all aspects of the 
administration of Ontario courts? 


GROUP 
JUDGES LAWYERS CROWNS ADMINS TOTAL 
N 2): 9 10 6 : 46 SUPPORT 
64% Bo 48% 21% i 42% 
N 10 8 i) lle as 36 HAVE RES- 
307% eabys 22% 38% : 33% ERVATIONS 
N 2 9 4 ages 27 OPPOSED 
6% 35% 19% as 25% 
33 26 21 ve TO9™ TOTAL 
100% 100% 100% LOO su: 100% 


Pate aon 


ret Gh 


Question: How large a part should the judges play in the 
supervision of clerks, reporters and court administrators? 


JUDGES LAWYERS CROWNS ADMINS TOTAL RESPONSE 


N 16 10 7 nets 38 SOME SUPER- 
eis 30% 30% Be = 35% VISION OUT 
OF COURTROOM 
N 5 16 16 25h 70 NO SUPER- 
48% 62% TOy S23 656 VISION OUT 
---------—---------------- - - - - OF COURTROOM 
yeh 26 23 VAS he 108 TOTAL 
100% 100% 100% L000 fe 260% 
lat 28.3.1 


The attitudes shown are reflected in the Canadian Bar 


Association - Ontario brief's recommendations: 


Recommendation 1.1: 

The Sjudicitary " retain) absolute Jscontrol of tthe 
assignment of judges to cases, and have the power 
to establish policies governing the preparation 
and, Wustwt ication sot straads lists: 


Recommendation 1.2: 

Government retain control of day-to-day management 
or they (counts; @ budgeting control sand -fpersonnel 
procedures and control. 


Recommendation 1.3 

The Attorney General continue to be responsible 
for the courts; and the Assistant Deputy Minister 
(Courts Administration) should be independent of 
all other aspects of the department, particularly 
those relating to activities before the courts. 


Tae THE PARTNERSHIP APPROACH TO MANAGING THE COURTS 


From the discussion in sections 7.19 and 7.20 above, 
it appears that neither the judiciary nor the executive can 
be in sole control of the courts, as each has its own sphere 
in which it must be the final authority in the making of 
decisions. This does not mean, however, that the judiciary 
should be excluded from input in areas for which the 
executive is responsible, or that the executive should be 
excluded from input in areas for which the judiciary is 


responsible. As the Ontario Law Reform Commission stated in 


cpl MOY 


itis: L973 \Reportion the vAdmings tration of sone .Courcts ~ppart se: 


Because many adjudicative and administrative 
functions are interrelated, COuUnt 
administrative personnel will have to work very 
closely and maintain a special relationship 
with the judges, particularly the Chief Justice 
or Chief Judge of the respective courts. [at 9] 


This.,approach ‘of wa .close, working. relatvonships sy and 
mutual consultation is the key to an efficient management 
system Lor operating the coumtse where ultimate 
responsibility is divided. The importance of a co-operative 
spirit and of constantly open lines of communication between 
the judicial and administrative authorities cannot be 


overemphasized. As Professor Watson put it: 


woe 2 Satistactonry solution to tthe, oroblemwot 
court cadministrat toni JimdrcCanadatwilltonly > ibe 
possible if we can develop a relationship of 


muicuabwetrus st and KeSspece between the 
FUGtCLAGy “sand the executive in court 
administration, and a willingness to 
genuinely co-operate together to develop a 
sound administrative system. This problem 
has two aspects. One is the development of 


an appropriate overall structure which can 
form an, acceptable basis: for mutual trust and 
Co-Operation... u..,0ne «other. has.s itomdo giwith 
the sattitudes! ,of. sthe )ijudiczary and the 
executive and the way they conduct themselves 
in their respective roles. 

E ‘suggest, on its” part , «thei s:executive 
must convince the AUALC any: thac its 
intentions are bona fide and that its’ sole 
desire is to develop a sound and efficient 
court administration system in the public 
interest. To achieve this I believe that in 
the area Of count administration the 
executive need to make a special commitment 
to openness in government and be, and be seen 
to be, genuinely responsive to input from all 
qiarters including the: sWwidiciary. 9 Bt must 
also. ‘Makes a” Special ~"efiore, sito convince 
everyone that it recognizes that the judicial 
process .enjoys a.very particular role in our 
society. 
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For its part, I suggest, the judiciary may 
need to reconsider and clarify what is meant 
by judicial independence. ... [See section 
7.20, above. |] 

May I suggest that in the debate over the 
respective roles of the judiciary and the 
executive in court administration, the 
judiciary is really expressing two concerns, 
both quite*tvalidje butert thas made any error. 2n 
framing them both as constitutional arguments. 
The first is a concern that the executive may 
use its power over court administration to 
manipulate the case assignment process to its 
Own advantage or to otherwise influence 
judicial decision-making. Thismas clearly a 
problem of. constitutional. proportions. The 
second is a broader and different concern: 
that the executive department is attempting to 
construct an administrative system under which 
judges will be reduced to a role of simple 


"case deciders" and denied any meaningful 
LDpUL LO. .Or responsibility GOL... thevcourts 
overall performance administratively. L 


suggest that this is an understandable and 
human concern of the judges but one that does 
not have constitutional implications. Further 
I would query whether it helps the argument 
(indeed I suggest it weakens it and confuses 
the debate)” “to put it forward as one * of 


constitutional dimension. Yet I believe the 
argument is a valid one that should be 
listened co despite its lack Oi: 
constitutional dimension. Modern management 


theory and practice recognize that you cannot 
employ highly qualified professionals and give 
them roles that are devoid of any say in 
setting and meeting the goals of the job and 
expect them to be satisfied in their work. i 
suggest that this is one of the real reasons 
why judges are asking for a greater role in 
court administration than the executive, at 
times, seems prepared to accord the judiciary. 
I suggest that a sound co-operative model of 
court administration should - as a matter of 
sound management practice - abt ORG the 
judiciary a meaningful say in the organization 
and operation of their work environment. [at 
183-4] 


The approach favoured by this Inquiry is’~ shared 
responsibility for the operation of the court system, with 
the judiciary having the final say on matters of assignment 
of judges, standards for judges' workloads, assignment of 


individual cases and the arrangement of a sitting schedule. 


eo 


The Jadministration “of all other Waspects of thescoure system 
would be left in. the, hands. Of the, Minastery of Che, PAttorney 
General with the provincial government having Linal 
authority on certain matters. To ensure co-ordination of 
the efforts of the judicial and administrative sides and the 
constant interchange of information, a permanent courts 


management committee should be set up. 


It is recommended that an Ontario Courts Management 
Committee be established, comprising the Chief Justice of 
Ontario, the Chief Justice of Appeal, the Chief Justice of 
the Superior Court, the Chief Judge of the Provincial Court, 
the Senior Master, the Deputy Attorney General, the 
Assistant Deputy Attorney General responsible for courts 
administration, the senior official within the Courts 
Administration Division of the Ministry of the Attorney 
General, a representative of the bar and a representative of 
the general public. The Chief Justice of Ontario should 
chair the committee. The committee should be responsible 
for setting operational policies for all the courts’) and 
provincial standards for the operations of the courts, 
subject to, 

(a) the ultimate authority of the judiciary in matters 
relating to assignment of judges, sitting standards for 
judges, essionment of particular cases and the establishment 
of sitting schedules; and 

(6b) the ultimate authority of the government of Ontario 
in matters relating to the budget for the courts, 
remuneration and working conditions for provincial employees 
and the geographic locations in which court services are to 


be provided. 


in,matbeers that.ane within ‘the ultimate authority of 
the judiciary or the government, the committee should 
nevertheless =be-actively | involved in discussion of policy 
options and approaches at an early stage and should continue 
to be™involved in discussions until the wleimate decision. as 


made, in “matters that “are nol within the ultimate: authority 


ean 


of the government or the judiciary, the decision should be 
made by the committee, and the committee's decision should 
be supported and implemented by bothe judiciary and 
government. The committee should concern itself only with 
issues that require solutions at the provincial level, and 
should as far as possible leave local or regional issues to 


be decided by the local or regional authorities involved. 


With the creation of the Ontario Courts Management 
Committee and its assumption of responsibility for Ontario 
court policy and provincial standards, there appears to be 
no role left for the Ontario Courts Advisory Committee or 
the Bench and Bar Council. The latter two bodies should be 


disbanded. 


7.23 RESTRUCTURING THE ONTARIO JUDICIAL COUNCIL 


The present membership of the Ontario Judicial Council 
fo une chet Judges sor the-“-Court if “Appeal, Highiecourt, 
District Court and seach “division-of “the Provincial“ Courts, 
the head of the Law Society (the governing body of the legal 
profession) and two non-lawyer representatives of the 
public. “The-Senior "Mastery is added «if a complaintvagainstra 
master is being investigated. With the changes proposed by 
Pots Ceport -in® heestructurer ror the *eourts, ther Wudicrzal 
Counciin) must Ube y{reconstitutedn] Huts should” scontinue “to 
perform the same functions as it does now. Tt? tis 
recommended that the Ontario Judicial Council be 
reconstituted to comprise the Chief Justice of Ontario, the 
Chief Justice of Appeal, the Chief Justice of the Superior 
Court, the Chief Judge of the Provincial Court, an Associate 
Chief Judge of the Provincial Court named by the Attorney 
General, the head of the Law Society and two representatives 
of the public. The Senior Master should be added for matters 


involving a master. 
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7.24 REGIONALIZATION OF THE COURTS 


Ate ipresent 4 io0Ontawia Bue ediv deeds into? G45 Say udicKoll 
districtsethaterankrmequael ly with) one y another jin thesmesense 
that each of the courts has a permanent establishment in 
each =“ qiudicial GUSERECE 8 IWwEth ane! oRbicex, an charge 
(wegistiar, esheritignclerkyibarilust)) Omequal ranknvo those 
Of tall thnevother judiertal di stErices. Each of the officers 
inechardeminsthestéydistrachseereports rtosasbranch @idirector 


Mi eLOLOnteo.: 


Astanpracticalimatter, i twisisimply btimposs ble ‘tomhave 
effective management of the courts, scattered over such a 
large province sin .tsoymany andividual, locations ,Pawienout 
having a regional structure. There is a need for regional 
Supervisors who are close to the individual locations where 
court services are delivered and who are able to become 
thoroughly iftamidliar ywitheosthe problems qeof< individual’ xcount 


offices. 


In 1973 the Ontario Law Reform Commission recognized 
the need for regionalization of the courts, and proposed 
that ‘the -«Countyyand District ‘Courts’ feight regions form, the 
basis for a regional organization. The reason advanced at 
that time was the more efficient assignment of judges from 
one county or district to another, in order to even out’ the 
workload of the judges. Impediments to the smoothing out of 
workload from one county to another have now disappeared 
With thespassage of)thet. Courts¢o£ .Justaces Act} abutitnonena 
judicial standpoint the existence of regions offers the same 
management efficiencies as does thepsidi vis toneqot the 
administrative ysides.inte «nmegions:!/yity alliowsSa apiregional 
judicial manager to be in better communication with the 
individual judges in the various centres within the region, 
to know where problems are developing and to respond to them 
quickly and sensitively. At the same time, the existence of 
a region with a pool of judges provides a sufficient 


judicial-work force’to allow for flexibility in deployment 
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of the judges to deal with unexpected workload factors such 
as illness of a judge, cases running over their expected 
time and the development of backlogs. A regional structure 
is also more likely to be sensitive to local needs (such as 
the need for evening or weekend court sittings to make 
justice accessible to workers in a local industry or the 
need to schedule court sittings so as not to interfere with 


a hunting or fishing season). 


This Inquiry considered several regional models. The 
Law Reform Commission report offered options of five, eight, 
20 and 39 regions. Within the administration of justice 
today, there are six regional structures, all of them 
different: tne: 1 Drstrict= Court. ts “divided “1nto: Verone 
regions; cne- (Provincial *Court” Aerininal” Daiviswvony- = Clk 
regions; the Provincial Court (Family Division), seven 
regvon's;, the’ Ministry of Correctional Services, five 
regions; the Director of Support and Custody Enforcement, 
Six regions; the crown attorney system, nine regions. Not 
only are all the existing regional structures different, but 
also the six existing regional systems do not agree on the 
boundaries of any individual region, not even Metropolitan 


LOLon CO. 


in vattempting=.to sdesign “a qvregionaleistructure © for 
Ontario's courts, this Inquiry attempted to draw regional 


boundaries so that each proposed region would: 


Loy Have tan sect icirent yvolume ofp sudicial® business: 
judges, administrative personnel and court 
facilities to allow for the efficient transfer of 
people and cases from centre to centre to meet 


short term workload disparities; 


22) *Havewa’ large centre within “at that could operate 


as a regional headquarters; 


iS oa 


3. Have geographic cohesion and be of manageable size; 


4. Be of relatively equal size, in terms of judicial 


business and population, to the other regions; 


Se lake sccount OL cLends tile DpOpULatlOnN and Volume wos 


judicial business. 


The statistical analysis that was done in the 
evaluation of various regional options indicated that a 
structure comprising seven regions appeared to offer the 
best approach for the administration of justice in Ontario. 
See Appendix 4 for the analysis of population and caseload 


figures. 


It is recommended that the Province of Ontario be 


divided into seven judicial regions, as follows: 


1. North region —- Districts of Kenora, Rainy River, 


Thunder Bay, Cochrane, Algoma, Sudbury, 
Manitoulin, Timiskaming, Parry Sound and 
Nipissing. 


2. East region -—- Counties and Regional Municipalities 
of Hastings, Prince Edward, Lennox and Addington, 
Renfrew, Frontenac, Lanark, Leeds and Grenville, 
Ottawa—Carleton, Stormont, Dundas and Glengarry 
and Prescott and Russell. 


3. Central East region —- Counties, Districts and 
Regional Municipalities of Northumberland, 
Peterborough, Haliburton, Durham, Victoria, 


Muskoka, Simcoe and York. 


4. Toronto region —- Municipality of Metropolitan 
Toronto. 

5. Central West region —- Counties’ and Regional 
Municipalities of Peel, Halton, Dufferin, 


Wellington, Grey and Bruce. 


6. Central South region - Counties and Regional 
Municipalities of Waterloo, Brant, 
Hamilton-—Wentworth, Haldimand-Norfolk and Niagara. 
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7. South West region - Counties of Huron, Perth, 
Oxford, Elgin, Middlesex, Lambton, Kent and Essex. 

For reasons of general efficiency gl the 
administration of justice, it would be desirable to have all 
the courts and all of the administrative structures working 
within the court system organized according to the same 
geographic regions. As will be seen below in section 7.25 
management of the courts, both judicial and administrative, 
is proposed to be conducted largely on a regional level, and 
this makes it even more important that the regional 


structures be the same. 


Accordingly, it is recommended that the seven regions 
proposed above be adopted for all the courts of Ontario, the 
Courts Administration Division of the Ministry of the 
Attorney General, the crown attorney system, the Director of 
Support and Custody Enforcement and, if possible, all others 
intimately involved in the administration of justice, such 
as the Ministry of Correctional Services andthe Ontario 


Provincial Police. 


Poor service by the Supreme Court to centres outside 
Toronto, Ottawa and London has long been a complaint, and 
regionalizationavAo£ tthe “courts issmeant uin part-to maddress 
that complaint. In addition,) “however; > this] singury) as 
convinced that the management efficiencies and improved 
service to the public offered by regionalization of all the 
courts make immediate regionalization desirable. Fortunately 
there is no need for legislation to accomplish this end in 
SerenernthesauProvinctal Courts or.then Distrrcebcourt ; 'ywhite 
legislative change proceeds to alter the structure and 
jurisdiction of the courts as recommended in Chapter 6. This 
Inquiry recommends that the regional structures of the three 
divisions of the Provincial Court, the Provincial Offences 
Court and the District Court be modified immediately to 
coincide with the regions recommended above. Further, 
judges of the existing Supreme Court should be offered the 


opportunity to be assigned immediately to one of the’ seven 
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regions. 


Experience with the regional structure, or population 
changes, Or “Shifts: tin “thewejudicrale business? within “the 
regions, may indicate that the regional boundaries need to 
be changed from time to time. Accordingly, it is 
recommended that the regional boundaries be capable of being 
changed by regulation, and that the suitability of the 


regional boundaries be examined at least every five years. 


7.25 DELIVERY OF COURT SERVICES WITHIN A REGION 


Within each region, there are existing COUnt 
facilities at many locations. The idea of regionalization 
Ps enotrttomcentralize®? all (thetcourtsdeat Sone¥place=einta 
region, but rather to rationalize the delivery of court 
services and provide more flexibility in deployment of 
resources to meet short term needs. It is anticipated that 
under the new regional structure, the courts would continue 
to sit in the various locations where they sit now, subject 
to management decisions being made in the future to move 
court locations in order to deliver the service more 


efficiently. 


Since. Jthe sobjecterokt negionaltzatronsaus * Gtosshbring 
management closer to the ground level, it follows that much 
of (Cheri taubhority centred? nowsTinslToronto, “bothreiny vine 
judicial area and in the administrative area, should devolve 
to each of the regions. There should be a regional head of 
the provincially appointed judiciary, a regional head of the 
federally appointed judiciary and a regional head of the 
Courts Administration Division of ~-the Ministry of ‘the 
Attorney General. More will be said about these new 


positions belowsin -sectionse7 27 Sand27.735% 


It is recommended that a Courts Management Committee 
be established for each region, comprising the regional head 


of the Superior Court, the regional head of the Provincial 
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Court, the regional head of the Courts Administration 
Division of the Ministry of the Attorney General, a 
representative of the bar and a representative of the 
general public. The regional head of the Superior Court 
should chair the committee. The committee should be 
responsible for actual operations of all the courts in the 
region, subject to the authority of the Ontario Courts 
Management Committee in matters of policy and provincial 
standards, and subject to the authority of the judiciary and 
the government of Ontario in the matters referred to in 


section 7.22. 


Like the Ontario Courts Management Committee, the 
regional committees should engage in early discussion of 
options and approaches for even those matters that lie 
WIEN tne Ultamale “authority — ‘Of ther judiciary “ior the 
government. In matters that are not within the authority of 
the provincial committee, the judiciary or the government, 
the regional committee's decision should be supported and 


implemented by both judiciary and government. 


Each region should have a headquarters where the 
regional heads of the federal and provincial judiciary and 
the administration should be located. In some regions, such 
as the East Region, the appropriate place for the regional 
headquarters is obvious. In others,” such as the “North 
Region, the choice is more difficult. The-Ontarro Courts 
Management Committee should decide where the regional 
headquarters should be. The existence of a regional 
headquarters should not be taken to mean that other 
permanent court centres should disappear, but rather there 
should be at least one permanent court centre in every 


county and district. 


As, “UEC s intended that the courts should be 
administered on a regional basis, the region should form one 
judicial’ district and the*boundaries. of ‘counties, -districts 


and regional municipalities within the region should not 
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form a barrier. to the: shitting, of work Sfromesonec. court 
location to another within a region as the need arises. Tt 
is recommended that each of the seven regions comprise a 
single judicial district, but that hearings continue to take 
place in the various existing judicial centres within a 
region as often as necessary to dispose of the business in 


that centre, and in any event at least twice a year. 


The principal goals of the proposed regional structure 
are efficiency and flexibility. There may be some instances 
where it would be more convenient for the parties, witnesses 
or lawyers involved in a case to have it transferred from a 
Wwdicial centre. in one. region tos alnelgnbouring | judicial 
centre in another region. This Inquiry recommends that’ the 
regional structure should be sufficiently flexible to allow 
for the transfer of cases from a judicial centre in one 


region to a neighbouring judicial centre in another region. 


7.26 THE NEED FOR MANAGEMENT OF THE JUDGES 


In section 7.17 above, this Inquiry gives its reasons 
for recommending changes in the management of the courts. 
The need for efficient expenditure of public funds, 
especially in times of fiscal constraints, the need to deal 
with caseloads quickly for the benefit of the customers of 
the courts and the need to maintain public confidence in the 
system all lead to the conclusion that the judiciary itself 
must be well managed and working efficiently. Confidence in 
the judiciary and respect for its independence can only be 


enhanced by productivity and efficiency. 

Proper personnel management is also needed in the 
interests of judges themselves, to enhance their job 
satisfaction. 


7.27 WHO CAN MANAGE THE JUDGES 


In the area of management of the judges, one 
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encounters again the principle of judicial independence 
discussed above in sections 7.18 to 7.20. It has been said 
that, under the doctrine of judicial independence, no one 
Can tell a judge, “what to-do. thaseas> strue-/to; the’ extent 
that no one (except a higher court) can tell a judge how to 
decide a case. But this Inquiry emphatically rejects the 
notion that no one can tell a judge when, where, how long or 
how often he or she must work, andin what capacities. 
Ontario's courts have over 400 judges operating in over 200 
different locations. The management of such a vast 
apparatus requires a hierarchy of persons in charge who can 
assign work to people and places and ensure that the 


business of the courts is done. 


in Ssectwone? 20 of eenisS#reporty sit  tshsaid<thate rene 
assignment of workloads to the judiciary must be within the 
hands of the judiciary itself. Within the proposed regional 
structure of the courts, it would be logical for management 
of the judiciary in each region to be conducted by a senior 
judicial officer in the region. For constitutional reasons, 
it is necessary to have a provincial judge in charge of the 
other provincial judges and a federal judge in charge of the 


other federal judges. 


The fact that an individual would have the authority 
to manage his or her colleagues on the bench would not 
prevent a management approach of consultation and consensus, 
but the authority to make and implement a decision must be 
inethe hands of).a senior judicial, officer in.each’ region-. in 
the interest of providing the best possible service to’ the 


puplics 


This Inquiry recommends that in each of the seven 
regions, there should be an associate chief judge of the 
Provincial Court and an associate chief judge of the 
Superior Court. The associate chief judge should have the 
power, which should be exercised after appropriate 


consultation with the bench and after discussion with the 
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reqional Courts Management Committee, to assign judges’ to 
court locations within the region, assign individual cases 
to individual judges, determine the totality of workload for 


individual judges and determine sitting schedules. 


The regional associate chief should supply leadership 
€6 ‘thet Fidicitary on Fehrs “orihers "bench™ an’the Sreqionedby 
sitting “eqularly andr™by «visiting “the™ various “regional 
Judicntal centres’ frequently: Mrs *would=alsovserve™to-. keep 
him or her in touch with current problems in the operation 


of the courts throughout the region. 


Because of the leadership and management functions of 
the regional associate chief judge, appointments to this 
position should be made on the basis of superior aptitude 
for or demonstrated ability in judicial service and in 


management. 
7.28 EVALUATION OF JUDICIAL PERFORMANCE 


This is an extremely delicate topic. Because judges 
have security of tenure as part of their independence from 
outside interference, and because adverse comments about a 
judge's verformance can in some circumstances be a contempt 
of court, regular evaluation of the performance of judges 
does not take place and the views of lawyers and clients who 
have appeared before a judge are not now sought out. In 
universities, however, student evaluation of professors (who 
also enjoy security of tenure) has become institutionalized 
and is regarded as a useful device. Individual judges have 
been known to conduct their own surveys of counsel who 
appeared before them. Judicial performance evaluation is 


common in the United States: see Farthing-—Capowich, 


Judicial Performance Evaluation: Issues and Options. 


In the interest of providing the best possible service 
FOMsethe- spb ve> it should be possible to devise a 


confidential system of evaluation of judicial performance to 


Loge 


be administered by the senior officers of the judiciary. 
Wiss couid include questionnaires to be filled out 
anonymously by members of the bar who have appeared before a 
judge. The purpose of the evaluation would be to identify 
the strengths and weaknesses of particular judges and to 
enable those judges to work on their weaknesses and enhance 
their strengths. These evaluations would also permit a 
regional associate chief judge to make best use of the 
judicial resources at his or her disposal for the benefit of 


the public. 


It is recommended that the judiciary undertake a 
periodic, systematic evaluation of the performance of judges 
with a view to aiding judges to improve their performance 
and aiding the senior members of the judiciary in the 


assignment of judges. 


7.29 JUDICIAL PRODUCTIVITY STANDARDS 


This Inquiry received a surprising number of complaints 
from lawyers, administrators and members of the public about 
tne lack “of andustry on the part of judges in the Provincial 
SHO eDUCtriCtE “Courts. The complaints were anecdotal in 
nature, but they were made with sufficient frequency and 
vehemence that the Inquiry considered it necessary to 
attempt some empirical verification. To do this, we adopted 
the same approach as a certain Ontario cabinet minister, who 
made unannounced afternoon visits to court facilities. Our 
observations verified the complaints received, in that some 
Provincial andvUdstriact Courts rarely SLe “past 3.p.m.4' "and 


some of them do not sit in the afternoon at all. 


in "addition, such Sstatretical” i1nToOrmation. “as is 
avarlable= (which covers only the Provincial Court) indicates 
that the average sitting day for provincial judges is only 
three hours - and this does not include days on which a 
judge is not scheduled to sit, but rather comprises only the 


days on which sittings are actually scheduled. 
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This Inquiry recognizes at once that judges do much 
more than merely sit in court, and in some courts judges do 
a great deal of travelling to reach court locations, but an 
average sitting day of only three hours is unacceptably low. 
It is to be contrasted with the target set for the judges of 
the Supreme Court of British Columbia - a target that is 
realized routinely and exceeded frequently - of four and a 
half sitting hours per day, in addition to whatever work a 
judge does in his or her office. The four anda half or 
five hour sitting day appears to be a standard for most of 
the courts across Canada, for both federal and provincial 


judges. 


In England, the existing target for the circuit judges 
(roughly equivalent to our District Court judges) is five 
hours in addition to their chambers work, and the Lord 
Chancellor's department has recently proposed that the 
target be increased to six sitting hours. Further, the Lord 
Chancellor's department has proposed that the number of 
sitting days for circuit judges should be 210 per year, 
which equates to 44 sitting weeks less ten statutory 


holidays. 


The purpose, of setting. targets ror . Judicial <sittcing 
times is, it must be remembered, the most efficient use of 
resources within the court system so as to provide the best 
possible service to the public, and particularly to enable 
the public to have access to the courts within a reasonable 


time. 


In determining what appear to be appropriate sitting 
standards tor the .waruous ».counts, this Jngquiryvehas .sbequn 
with the proposition that an average day should have a 
minimum of seven hours of work. We then took into 
consideration the fact that preparation by a judge for a 
case in some courts involves the reading of more materials 


than in others, that some courts are specialist courts and 
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others are generalist, that some courts engage extensively 
in pre-trial conferences and conferences during the course 
of a hearing, that some courts must prepare extensively for 
instruction of a jury on the law and the evidence in a case, 
and that some courts are required to produce more written 
reasons for decision than are other courts. For the purpose 
Coe, Siet ing times, pre-trial conferences and other 
conferences with counsel and their clients should be counted 


as sitting hours. 


This Inquiry recommends that the sitting year for a 
judge should consist of 44 weeks including judgment weeks 
and judicial training courses approved by the _ regional 
associate chief judge. Judges should be given judgment weeks 
when needed for writing the reasons in their reserved 
decisions. The general standard for judgment weeks in the 
new Supreme Court of Ontario, which will be responsible for 
extensive research and writing in cases important for 
development of the law, should be every second week. For 


the new Court of Appeal, the standard should be one week in 


three. For the Superior Court, judgment weeks should be 
scheduled every fourth week. Iiooeehe FProOviane tal Court. 
judges should receive judgment weeks as required, on 


application to the regional associate chief judge. The 
normal sitting day for an appellate court judge should be 
four hours; for a Superior Court judge, four anda half 
hours; for a Provincial Court judge, five hours; for a 


justice of the peace, six hours. 


These standards are proposed as norms: ae is 
recognized that they will not always be reached, for reasons 
beyond. anyone's control, such as last minute settlements or 
illness of witnesses; and sometimes they will be exceeded. 
The purpose of these standards is to ensure that the courts' 
work gets done and to distribute the workload as equitably 
as possible among all of the judiciary, recognizing at once 
that some have regularly been bearing more than their fair 


share of the burden, while others have not been as 
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meaustrious as the public has a right to expect. =The sitting 
standards should be subject to review after approximately 
one year by the chief judges after consultation with the 


bench and the Ontario Courts Management Committee. 


7.30 REGULAR WEEKDAY SITTING HOURS 


The “eractiwvonan' SEetange Nours For » Che courts soci 
generally at 10 a.m., with afternoon sittings normally 
commencing ati2-p.me fit <thecdaily “sitting hours — standards 
recommended in section 7.29 above are adopted, it will no 
tonger be possible “anthe | Provincially Otrtences Court. 20r 
Provincial Court to begin sittings so» late in the “morning 
unless the afternoon sittings are extended. In the interest 
of spreading the workload relatively evenly before and after 
the wunch break, “andtin®iordersto spread out) the jflow. olf 
people through court buildings and provide less congestion 
at the traditional morning and afternoon start times, the 
method of scheduling cases in the Provincial Offences Court 
andy Provianez ale Court: shouddaly be changed. Some of the 
Provincial Offences Courts have already adopted a staggered 
booking system with persons charged with provincial offences 
required to attend at one of four different times during the 
day, ranging from early morning to late afternoon. This 
approach seems sensible from the standpoint of workload 
distribution; avoidance..of ‘congestion imicour’d buridings and 


convenience to the public. 


This report recommends a number of measures designed to 
increase the efficiency of <the court system, one of the 
objects of which is to save money. We must remember, 
however, that sometimes the best way of saving money for the 
public is to provide maximum convenience to them, at some 
expense in terms of efficiency of the system. [tise far 
cheaper in terms of parties' and witnesses' lost earnings, 
private lawyers' fees and legal aid expenditures to schedule 
court cases. OnJa staggered basis so. Ghat?i cases are incot kept 


Walting-athalt dayrorsmore. 


=—LPe* 


This Inquiry recommends that the scheduling of cases in 
Provincial Offences Court and Provincial Court be staggered 
at intervals of approximately two hours through the working 
day, commencing no later than 9:30 a.m. and extending late 
into the afternoon. This Inquiry further recommends’ that 
the regional Courts Management Committees conduct 
experiments in case scheduling to find methods that offer 
both efficiency to the system and convenience to the public, 


with public convenience always prevailing. 


7.31 EVENING AND WEEKEND SITTINGS 


Provincial Offences Courts in various locations around 
cher (province) “and sone. tami ly, scourt.., (St. Catharines), 
regularly hold evening or Saturday morning sittings. Several 
submissions to this Inquiry requested the extension of court 
sitting times to evenings and weekends. This has a good deal 
Of merit tor the Provincial Court and Provancial Offences 
Courts in swhieh a, “substantial number of, the persons 
appearing incur some cost in lost salary or even job 
Security An coming to Court, <parEieculerly. iiotheiricase Vas 
adjourned before coming on for hearing. En.addit ton je ant 
would be a great convenience to the public if court offices 
were open in the early evening even if the courts themselves 
Were! NOt Ssatting, so-as to permit the issuing and filing, of 
documents, at least in the Provincial Court where there are 


many litigants without lawyers. 


Extended court hours and office hours would also 
relieve some of the pressure on existing court facilities by 


spreading out the number of people using the facilities. 


It is recommended that evening and Saturday sittings be 
considered by each regional Courts Management Committee for 
the Provincial Court and Provincial Offences Court and that 
pilot projects be undertaken in each of the seven regions to 
determine demands. It is also recommended that extended 


court office hours be considered and tried out on the’ same 
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T2532 SITTINGS AND SCHEDULING GENERALLY 


In Ontario the High Court has always been an itinerant 
COUEL With) sudages: Centreds ink Toronto. The new Superior 
Court, although regionalized, will begin with a large number 
of incumbent High Court judges residing in Toronto and will 
retain an itinerant quality for some time. However, as 
stated in section 6.20 above, it is not intended that the 
rotation of judges be continued as it exists today. This 
Inquiry recommends that the judges of the Superior Court 
should be rotated only to the extent necessary to ensure a 
measure of variety of experience for any particular judge 


and to expose each community to a variety of judges. 


in’eontrast to: the High Cour’, “the Provincial Court has 
always functioned as a local court, though in recent years 
there has been increasing rotation of judges from centre to 
centre. With the fusion of the existing divisions of the 
Provincial \Coune into One vunitred court, and) the addition “of 
new lines of work to its jurisdiction, rotation among areas 
of the law can serve to provide variety to the judges of the 
new court. The high volume of cases in the Provincial Court 
will make it less necessary to move judges from one centre 
to another to keep them busy. However, in the one and _ two 
judge areas of the province, efforts should be made to 
provide variety for a judge and for those appearing in the 
courts. It is recommended that judges of the Provincial 
Court be rotated from centre to centre for the same purposes 
as those of the Superior Court, though rotation may be 
expected in the Superior Court to a greater extent, at least 


initially. 


AG present, al V*three divisions. of the Provincial Court 
Sitvon a year Yround basis, ,although the level of. activity 
diminishes during the months of July and August because 


judges, lawyers, parties and witnesses often take vacations 
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during those months. However, in the Supreme and District 
Courts. the concep.  oL1 the “Long vacation” and ‘the ~" short 
vacation" remains, as rule 3.03 of the Supreme and District 
COurce Rudess (Of Civil ” Procedure, pronuibits, the trial “or 
actions in July and August and from December 24 to January 6 
unless all parties consent or the court makes a_e special 
order for a trial during those times. It is tare’ rtror trials 
to take place in the Supreme and District Courts during July 
and August or between December 24 and January 6, but in the 
Provincia, court tgs business as Usual. during these 
periods. Although it is common for people to be on vacation 
in these periods, this is not universally the case and the 
rules of our courts should not proceed on the assumption 
that only extraordinary business can be done at a particular 
time of year. With proper planning and scheduling, there is 
no reason that the regular business of the courts cannot 
take place throughout the year. The recommendation in 
section 7.40 concerning fixed hearing dates should assist 


greatly in the avoidance of inconvenience. 


It is recommended that all courts conduct all lines of 
business, with the possible exception of jury trials, 
throughout the year, while making appropriate accommodations 


for the convenience of parties, witnesses and counsel. 


From the standpoint of efficiency, it is most useful 
that judges be assigned to sit in teams of at least two. 
This permits one judge to pick up cases from the other or 
others in order to even out workloads and dispose of the 
day's lists most efficiently. It also permits one judge to 
pre-try a case and send on the remaining issues for 
immediate hearing by another judge sitting that same day. It 
is recommended that where the workload warrants it, judges 


be assigned to sit as often as possible in teams. 


7.33 CONVENIENCE OF WITNESSES AND JURORS 


Most of the briefs and submissions received by this 
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Inquiry from non-lawyers, and a good many of those received 
from within the legal profession, comment on the problems 
that witnesses encounter in the justice system. They do not 
receive adequate advance warning of when their attendance 
will be required, or conversely, when their attendance will 
not be required because of an adjournment. They are 
inadequately compensated £Or their time lost from 
employment. When they arrive at the court building, they do 
not know where to go and there is no one for them to talk 
to and nothing for them to read to give them an idea of what 
WS. GOW: GicO) Wieransp 1 rer In summary, perhaps : the most 
important persons in the trial process receive the worst 
treatment at the hands of the justice system. The 
maintenance of public confidence in the administration of 
justice requires that witnesses be better treated, 
particularly in. sthe,. criminal, courts.,..where sthe _greatesc 


problems appear to exist. 


This Inquiry recommends that the summonses served on 
witnesses should be written in clear, plain English and 
should give adequate instructions to the witness concerning 
exactly where and when his or her attendance will actually 
be required. Witnesses whose attendance at the court 
causes them economic loss should be provided with real 
compensation (though not necessarily a complete indemnity). 
Scheduling and notification practices should be improved so 
that witnesses are given sufficient advance warning of when 
their attendance will be required, and when an adjournment 


is expected. 


Sheriffs, administrators and members of the public have 
all commented on the needless waste of money by the system 
and the inconvenience and economic loss caused to 
prospective jurors when jury panels are summoned and kept 
waiting at a courthouse, only to be sent home and told to 
return gater, on toldathatino: quryalksrimequireds atealiny Wwhis 
happens with some frequency, sometimes as a result of poor 


scheduling of cases, but sometimes as aresult of last 
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minute pleas of guilty or settlements that could not have 
reasonably been predicted. While improved scheduling of 
cases will solve some of the problems, measures should be 
adopted to dispense with the unnecessary attendance of 
jurors.at. the » courthouse: It is recommended that an 
experiment be tried with the summoning of jurors to hold 
themselves ready to attend at the courthouse on receipt of a 
telephone call from the sheriff's office on the day before 
they are actually required, without the necessity of 
attending at the courthouse unless and until a jury is to be 


selected. 


If the experiment proves successful it should be 
possible to provide a more realistic level of compensation 


for jurors who are actually called to the courthouse. 


7.34 JUDICIAL SERVICE IN THE FRENCH LANGUAGE 


It, has been... brought to. the. attention ob this.« Inquiry 
that in several centres in Ontario where a substantial 
French speaking population exists and a number OL 
francophone lawyers practise law, there is no French 
speaking judiciary available on short notice in one or more 
of the courts. In some cases, a case is put on the hearing 
list for hearing in French and a non-French speaking judge 
is assigned to hear’ the case. This occurs despite the 
GeclarecizOnnin) Se. 1350 -Ot.the Courts of -Justice Ace. that 
English and French are both official languages of the courts 


of Ontario. The problem must not be allowed to continue. 


This Inquiry recommends that appointments and 
assignments of French speaking members of the judiciary 
(including masters) should be made so that there is someone 
available on short notice in areas with ae significant 
francophone population, and someone available on reasonable 
notice in the rest of the province, to hear motions as’ well 


es trials and applications in the French language. 
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7.35 MANAGEMENT OF THE ADMINISTRATION IN THE REGIONS 


Regionalization "On the — counts, necessarily entails 
regionalization of the administration. This affords the 
opportunity to restructure the management of the 
administrative side of the courts generally. The 


description of “the Vexisting administrative (structures in 
sections 7.3 to 7.10 above indicates that there is a lack of 
co-ordination at the field level of the operations of the 
various courts. In effect, each of the existing courts is 
regarded as almost a watertight compartment Eon 
administrative purposes, right up to and including the 
Toronto branch head to whom the administrative officer in 
charge of ‘a “court location in “any “Of | the existing 4c 
judicial districts reports. It is hard to understand why 
five Courts .— Provincial Court (Civil Division),  Provincral 
Court (Family Diviston ).. Provincial Cour. (Criminal 
Division), District Court and Supreme Court - all operating 
in the same or nearby field locations, all requiring the 
same physical facilities, all requiring the same support 
services such as courtroom clerks and reporters and all 
requiring the same kind of administration, are separately 
administered with separate staffs and separate supervisors 
Centred in | LOrontor Other provinces with advanced court 
management systems, such as British Columbia, Alberta and 
Quebec, have integrated the management of all their courts 
at the field level and at the head office level. Integrated 
management would provide better co-ordination and use of 
existing facilities, more efficient deployment of resources 
in the various courts as need requires and a more coherent 
approach to solving the various problems with which the 
justice system must deal in delivering service to the 


public. 


It is recommended that management of the administration 
of all the courts in Ontario be integrated at the field 
level and at the head office level. This would mean that in 


each region, there would be a regional courts manager in 
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charge of the administration of all courts operating in the 


region. 


Regionalization and integration of the administration 
of the courts also provide an opportunity to rationalize the 
structures ofsthe courts. Ttoeis)notyapparent ,. for-example; 
whv there should be a sheriff in every county, rather than a 
sheriff in busy court locations and a deputy in the less 
busy locations. It is equally unclear why there must be a 
glerkeor negistrarvinafrevery |-courtslocation,| rathercthans -a 
elerkvorsnegistrar on busyslocationsgcand aysceputya in? wthe 
less busy locations. There is no logical reason why the 
person in charge of an office with a low level of business 
and a small number of employees should necessarily have the 
same rank and remuneration as an officer in charge of a 
busier location with many employees. There is also no reason 
why court offices in small centres cannot be combined, as 
gsedonesine some Locations *of ithe’ Provincial (Court, ) (Criminal 
Division) and (Family Division), so that a single supervisor 
would be in charge of an office offering the services of all 
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It is recommended that the administration of the courts 
of Ontario be integrated and rationalized so as to deliver 
service to the public in any manner that provides efficient 
service and that statutory requirements that there be a 
sheriff, registrar, clerk or other officer in particular 


locations should be repealed. 


In particular, with the integration OF the 
administrative structures of the various courts, there 
appears to be no functional reason for maintaining separate 
eftices “of “sheriff oe (for? tthe service of process and 
enforcement of orders of the Superior Court) and bailiff of 
the Provincial Court (Civil Division) (who performs the same 
functions forrthat*court) -seThisets especially ssorsinces sthe 
Varuous~ AdivisLons: sofmr thes "Brovancial’ sCourty) ares ‘to be 


integrated as well. This Inquiry recommends that the office 


See 


of bailiff of the Provincial Court (Civil Division) be 
abolished and its functions assumed by the office of 
sheriff. Existing appointments of bailiffs should be 
terminated on reasonable notice, and arrangements should be 
made to engage such of the former bailiffs as are needed in 


appropriate positions in the sheriffs' offices. 


LHe isettrom Mit Set below.¥ ther sinteqrationoLlos& court 
reporting services is discussed. It is recommended that the 
provision of court reporting services to all the courts’ be 
integrated within the Courts Administration Division of the 
Ministry of the Attorney General, and that reporting 


services be provided locally within each region as required. 


7.36 RESPONSIBILITIES OF THE SHERIFF 


Two issues have been brought to the attention of this 
Tnquirygconcerning® the* responsibilitiesio£) the 'sheriéts 
first, whether those responsibilities should be diminished 
by allocating some of them to the police; second, the 
adequacy of the sheriffs' resources to discharge their 


responsibilities. 


The responsibility for the provision of courthouse 
security is a matter of continuing debate. InP] See Ene 
PukaczsgRepore: recommended uthat Methe ‘OntartopeGovernment 
Protective Services administered by the Ontario Provincial 
Police be designated to provide” court security officers, 
information officers’and attendantsyfor, allucourts, and that 
where police officers were performing these functions, they 
should be replaced by the protective service or by 


"Specially trained uniformed civilian staff" in the smaller 


centres. The police were to "supplement and strengthen 
security in the courts whenever required" if they were 
PReSentiingecounth)osand Stow linstitucer s"special security 


arrangements whenever dangerous prisoners or a large number 
of prisoners have been brought for trial or where threats, 


violence, disturbances, etc. are likely to Joccur"’ fat. Diy 
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Sheriffs have specific responsibilities imposed by the 


Sheriffs Act for the provision of security in the courts: 


16. The sheriff shall give his attendance upon the 
judges for the maintenance of good order in Her 
Majesty's courts, and for the doing and executing of 
ali roOLner. echings that ao0er tein, to sEhevottace. sot 
sheriff in such case. 


17. The sheriff has the appointment and control of 
the constables at the sittings of the High Court, 
the, [District Counti,eaendvother: courtsat whieh the 
attendance of the sheriff is required. 


By the same token, under the Police Act, s.57, police forces 


have a general responsibility for keeping the peace. 


Whatever may once have been the situation, the office 
of sheriff in Ontario is no longer equipped to provide 
paysical security “for “the “participants ‘in-” court” “cases. 
Sheriffs' officers do not receive the same kind of training 
in crowd management or defusing or dealing with violent 
situations= as “co the “police, ~and Vthey~ encounter™ stich 
Situations so infrequently that it is unrealistic to suggest 
that they should receive such training or that, if they 
received it, they would be able to respond appropriately. 
Several violent incidents have occurred vel) Toronto 
courtrooms and courthouses in the past few years. In 
addition, the potentialrexists, -perticularly in’ tamily “and 
SraminaL’ courts-+4" for dirfreult.sitvations to -occur * “that 
require an immediate response by someone whose authority 
will be recognized and respected and whose training and 
experience permit a swift and appropriate response. The 
practicalities of the need for courthouse security call for 


the provision of security by a police force. 


Municipal police forces are under municipal direction 
and have their budgets, staffing and training set by 


municipal authorities. If municipal police forces are 


ete 


employed in the provision of courthouse security, 
appropriate arrangements must be negotiated with the 
municipal police forces to assure the provision of the right 
kind of, .servicesvand) sche aveatabilgty Of Ende eServices mds 
required by the courts. These factors tend to suggest that 
a provincial force, should ibe responsible for the provision 


of courthouse security generally. 


This Inquiry recommends that the provision of court 
security should be the responsibility of a provincial police 
force operating at the direction of the Courts 
Administration Division of the Ministry of the Attorney 
General. To the extent that use of municipal police forces 
is considered desirable, appropriate arrangements should be 
made with the municipal authorities involved and adequate 


funding should be provided for that purpose. 


A similar issue arises in connection with the execution 
Of civilly process Ofs»the courts. .requizing, the». arrest i. and 
detention of a person. This.,.anises. principally:.in the 
Carrying out of .arrest warrants. and .warrants.of committal 
for contempt.of court, especially.in (the area of family.law. 
An arrest, by its very nature, requires the physical 
confinement of the individual and almost always gives rise 
this Inquiry, this comes squarely within the mandate of a 
police force to keep the peace. It is not possible to 
predict in advance which arrests will be peaceful and which 
will not. It is impractical to suggest that the sheriffs 
have primary’ aresponsibility, -forsacivil warrests..withsmthe 
ability to call on the police only if resistance is incurred 
On ans initial attempt, As the carrying out of arrest and 
committal warrants under civil process is apart of the 
enftorcement..of.,.civil. judgments, »an. areas.for swhichssthe 
sheriffs have general responsibility in the administration 
of justice, it would be appropriate for them to have a 
supervisory role over the police in this area, but the 
police should be responsible for the physical execution of 


the warrant. It is recommended that the police should be 
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responsible for physical execution of civil arrest and 
committal warrants, at the direction of the sheriff, and 
that appropriate financial arrangements be made with the 
municipal police forces for the carrying out of these 


functions. 


Another problem area for sheriffs is the enforcement of 
orders and writs requiring the delivering up of possession 
of goods or premises. Sometimes resistance is encountered 
or can reasonably be expected to be encountered by the 
sheriff. At present, the sheriff calls on the police for 
assistance when resistance is apprehended, but the response 
of the police is not uniform. It is recommended that’ the 
sheriffs continue to have primary responsibility for the 
enforcement of all other civil process, including orders and 
writs that require the delivering up of possession of goods 
or premises, but that the police should have a clear duty to 
respond to the call of the sheriff for assistance whenever 
the sheriff has reason to believe that resistance may be 


offered. 


If the recommendations above in this section are 
adopted, a substantial degree of relief will be provided to 
the sheriffs an=“the carrying “out-of -etheir more’ difficult 
duties. Nevertheless, it is a common complaint of both 
eneratts- and lawyers, -that’ the office ‘or ’sheriffi “zs* not 
adequately staffed to provide satisfactory service in such 
matters as service of process and searches for writs of 
execution. It is recommended that the sheriffs be provided 
with adequate personnel to provide prompt, efficient service 
toys the’ "public in those areas remaining within the 


responsibility of the sheriff. 
7.37 ROLE OF OFFICIAL EXAMINERS 
The existing situation of the official examiners is 


described in sect von 729 above. The Supreme and District 


Couxts' Rules of Civil Procedure, adopted in 1984, took away 
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from the official examiners their former monopoly on the 
holding of oUt “of ‘Court examinations Of (witnesses. sand 
Paneies in, Civils litigation. — HOwever, \ Use Olga evo ler 
other than an official examiner's reporter requires the 


consent of all parties involved in the examination. 


In 1987 the Ministry of the Attorney General took the 
position. that it would no longer appoint official , examiners 
in the private sector, but would confine the appointments in 
the future to registrars only. This will mean that in those 
centres where there are private sector official examiners, 
someone will have to take up the slack as the private 
examiners retire or die and are not replaced. At some point, 
in order to ensure that there is sufficient access to out of 
court examinations, the government will have to begin 
providing the service through registrars or the Rules 
Committee of the Supreme and District Courts will have to 
amend the rules to remove the requirement of consent of the 
parties for use of a reporter not attached to an official 


examiner. 


7.38 THE NEED FOR CASEFLOW MANAGEMENT 


Caseflow management by the courts as it exists in 
Ontario today consists of pre-trial conference procedures, 
and in the Supreme’ and District Courts, status hearings 
under Rule 48 of the Rules of Civil Procedure and references 
to family law commissioners in family law cases heard at 
Teron toon -20ttawa.. These measures are relatively recent 
innovations, at least in this province. They exist largely 


as an expedient response to pressures of caseloads. 


There has recently been some considerable resistance on 
the part, of Tthe ber anc the, bench to. fhe status. hearing 
procedure in the Supreme .and District Courts, and there ‘has 
not been general recognition of the legitimate interest of a 
COURT AS an 2NsStlcucion an the control Zof thes, Ow,oOf. weases 


before it. 
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The provVisson OL. .COULt . Services 15S. .an extremely 
expensive enterprise. Although the users of the civil 
courts pays Lees Vror. most. steps, along the. way in a 
proceeding, those fees do not begin to cover the total cost 
of the operation. Cases that take longer to go through the 
courts generate more business for the courts along the way, 
as they give rise to more procedural motions, more and 
longer pre-trial conferences and longer hearings if that 
stage is eventually reached. The. COsSt;,Of£  ~Storage Of 
documents in a case that drags on for years is a burden on 
the taxpayer. The cost of a slow moving case to the system, 
and accordingly to the public, is a sufficient reason in the 
view of this Inquiry for the judiciary, as guardians of the 
public interest, to step in and manage the flow of cases 
through the system. The judiciary must be the ones’ to 
undertake caseflow management because the measures available 
to prod slow moving cases into a faster pace all take the 
form ‘of “orders of the’ court’ setting appropriate “time 
periods, with the ultimate sanction being dismissal of a 


case or the striking out of a defence. 


There is a second public interest in need of protection 
an the tiow of cases through the court, though the “public” 
involved is not the entire taxpaying public whose interest 
is affected by the cost of the system generally. Just as a 
slow moving case costs the system money by generating more 
and longer motions, pre-trial conferences and hearings, so 
it costs the litigants in each such case more money in 
lawyers' fees. Research in the United States indicates that 
court management of caseflow saves clients a significant 
amount of money (see Attacking Litigation Costs and Delay, 
American Bar Association, 1984). Lawyers cannot always be 
relied on by themselves to move cases along quickly, engage 
in early settlement discussions or take other measures 
designed to save the client's money in the progress of a 


case through the courts. 
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Insts tho oe REpOLGHon Administration of Ontario Courts, 


Part I, the Ontario Law Reform Commission said: 


In our view this traditional approach to 
Civi lawitigationy [ofeupleaving toscounsel abl 
decisions as to whether and when a case 
proceeds to a final’ resolution)” has been “one 
of thetmajorm.coneributingstactersito Mdekays 
in, the court: system... While on occasion, there 
are good reasons for delay, we believe that 
the Courts generally should have the right to 
intervene in the management of the flow of 
civil litigation coming before them to ensure 
ine they “pubbaic interest that cases are 
properly and speedily brought to trial. ie 
management of litigation is left to the 


lawyers alone, the adversary system 
oocasionally. puts ithem ani contlict, with, the 
public interest, £Or delays and 


procrastination may in certain cases be in 

the best interests of their private clients. 
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The family courts most often deal with issues relating to 
the protection and welfare of children, which are social 
issues that again merit speedy attention in the interest of 


not only the parties, but of society as well. 


7.39 CASEFLOW MANAGEMENT VERSUS CASE MANAGEMENT 


In the United States, it is common for cases to be 
assigned to a judge immediately after the initial filing 
with the court. The purpose of this assignment is to put a 
judge "in charge" of the case from the very beginning to 
deal with all procedural aspects of the case, including 
timetabling, motions and any special directions needed to 
prepare the case for trial, and eventually to hear the trial 
itself. This involvement in a case from beginning to end is 
case management, and proceeds from the premise that the 
public interest (and perhaps the parties' interest) requires 
supervision of each individual case as it proceeds through 
every step. ThLSie seu Lin | esa NOt) Sconminced . that wm cuch 
intensive involvement in the processing of cases is required 


in Ontario. We prefer the approach of caseflow management, 
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in which the court becomes involved in the general picture 
of the movement of cases through the court and intervenes in 
individual cases when delays have reached unacceptable 
levels or procedural complexities require untangling in 


order to permit the case to proceed. 


The question of what delay is unacceptable is one 
susceptible of much discussion. ih. Crimindl —Casesj=- Dor 
example, suggestions have been made that a trial should take 
place no more than three months or six months after the 
Pavyang Of the information, In civil cases in the Supreme 
Bid Oistrret’  "COUuULtS ,~ “Lule: 40 44 SOL” Che Rules (Oro Civil 
Procedure originally provided that a case that had not been 
set down for trial within one year after the “filing of a 
statement of defence should be scheduled for a status 
hearing by a judge; that rule was amended in 1987 to change 


the one year period to two years. 


On the procedural disentanglement front, rule 37.15 of 
the Supreme and District Court Rules of Civil Procedure 
provides for the designation of a judge to hear all motions 
in a proceeding involving complicated issues or in two or 
more cases involving similar issues. This rule is commonly 
known as the Mississauga disaster rule, because its utility 
was demonstrated in the multitudinous law suits arising out 
of the Mississauga train derailment that required the 
evacuation of many thousands of people. In a Similar vein 
are the rules of the Unified Family Court and Provincial 
Court (Family —.Division) that “permit the seeking of 


directions in any matter. 


This Inguiry considers that case management on the 
American model is not necessary in Ontario, and to a great 
extent it is not practical because it supposes the ready 
availability at all times of a particular judge to deal with 
motions. There are also some undesirable aspects of case 
management by a single judge, particularly in cases where 


there may be a number of interim measures sought, as a judge 
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Gan become too familiar with alcase, 7d. party, Orla »1Sco. 1c1 tor 


over the course of time. 


This Inquiry recommends that the Ontario Courts 
Management Committee, after consultation with the bar and 
the public, should set targets for the time period within 
which the average case (in each line of business coming 
before the courts) should be completed. The standards 
should be well publicized. The standards should be applied, 
in a flexible fashion, in the utilization of caseflow 
management techniques. Those techniques should include 
status hearings for civil and family cases, pre-trial 
conferences, motions for directions and the assignment of a 
judge to dispose of all motions in complex or interrelated 


cases. 


7.40 THE NEED FOR MANAGEMENT INFORMATION 


The disussion of caseflow management techniques and the 
recommendation concerning them that appear above make it 
clear that there is a need to know what cases are in the 
court system and how quickly they are proceeding. This kind 
of information is needed for other purposes as well, such as 
scheduling of sittings, assignment of judges and provision 
of court accommodation and personnel. The number, nature 
and size of cases in the system are also vital information 
required.for_.such..purposes ,as ».assessing cthe. impact. of 
changes, in the jurisdiction of the courts: An example is 
the change made in the 1984 Courts of Justice Act to divert 
certain appeals from the Court of Appeal to the Divisional 
Court. Only the roughest of measures of the prospective 
impact of that change were obtainable, and those were 
available only by doing a manual search of the appeals 
pending in the Court of Appeal office for what was deemed to 
be an appropriate period of time. In order to discover what 
the maturewand suze, Of eaces In. the, District Countiaisvystem 
were, this Inquiry had to engage in a similar manual search 


of. District Courtcsoffices and ithe, same’ was itrue) in eryinguto 
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determine what was the cost of litigation in the District 
Courts see Appendices 3 and 4. The management of the 
courts under the proposed integrated, regional system in 
this report makes it essential that adequate management 
information be readily obtainable about what cases are 
where, how old they are and how many there are of each kind. 
Scheduling of cases also requires sophisticated information 
systems, particularly if it is desired to have the courts 
operating at maximum efficiency and to minimize the down 
time of “Judges and” ‘courtrooms. At the very least, the 
government and the judiciary need to have ready access to 
much more information than is available today. The use of 


computers would be of great benefit. 


It is recommended that a sophisticated, computerized 
management information system be installed in the courts) of 
Ontario to provide ready access to at least the following 


information: number, nature and size of cases commenced; 


progress of cases through each major step; adjournment 
rates; number and type of dispositions; elections in 
criminal cases; sitting hours and days available at each 


location for each court; actual sitting hours and days at 
each location for each court; judges' sitting schedules and 
actual sitting times, broken down by type of case; average 
hearing times for each type of case in each court. The 
information should be readily accessible in each major court 


centre for all the centres of the province. 


7.41 THE MANAGEMENT INFORMATION SYSTEM AND THE SHERIFFS' 
OFFICES 
If a sophisticated, computerized management information 
system is in place in all the major court centres, and only 
if that is the case, it becomes possible to modernize the 


existing enforcement of judgment debts system. 


For a general discussion of the existing system and 


its numerous and serious deficiencies, see the Ontario Law 
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Reform Commission's Report on the Enforcement of Judgment 
Debts and Related Matters. For the. (purposes. .of, .this 


TAquiGYy,) Le sushices! rtossay that inthe plosots.. withesine 
technology available ,\4it, @isiesimply srunacceptabley tora 
judgmenk, credttor tom Navesto: fle. fayptece. of ipape yin y46 
different ssherittis softices gimyvorders to enforcesa. judgment 
across tthe »-entine province: To put it another way, the 
courts)’ .enforcement process should, no, longer run _only toa 
county #eboundarywhin® a stechnological ejsocitety m capable sot 
sending words and images instantaneously around the globe, a 
society whose population (and assets) are highly mobile. The 
sheriffs system is the only one left in the administration 


of justice where county boundaries are, in effect, borders. 


In the regional structure for the courts proposed in 
section 7.24 above, it is recomended that the province be 
divided into seven judicial regions, each one of which would 
foun La PoiIng le saudi CMe ladiSstrici: For the purposes of 
enforcement of judgments, this Inquiry goes further. It is 
recommended that court judgments should be enforceable 
throughout Ontario on the filing of the appropriate material 
in any permanent court centre, and that the management 
information system in use in the courts’ should include a 


computerized system to make this possible. 


The costs of litigating a civil case down to judgment 
are already too high. We should no longer countenance a 
costly, unwieldy and inefficient enforcement system on top 


of the already expensive litigation process. 
7.42 CASE SCHEDULING 

the scheduling of wcases for) trial, or hearing. 4s ma 
particular sore point with the bar, one that has come up in 
almost all of the submissions filed by individuals and 


associations within the profession of law. 


In respect of civil cases in the Supreme and District 
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Courts, and to a lesser extent criminal cases in those 
courts, the submissions all seek the institution of a fixed 
trial date system. Lnromany | District cCoust centres, 
including the busiest one at Toronto, a fixed trial date 
system already exists. the) isamerris: true - anise ald” «three 
divisions or the: Provincvaly Court. Thus isialso. the: case. in 
all the courts of Quebec, Alberta and British Columbia, 


which are the three next largest provinces after Ontario. 


Nothing could be more convenient for the bar, clients 
and witnesses than to know exactly when a case will proceed 
to a hearing. All will know when they have to be available, 
when they have to have all preliminary steps completed and 
when they have to make their final preparations for hearing. 
Under the existing Supreme Court system (and in some cases, 
in the District Court as well), all cases that have been set 
down for trial are’ placed in order, on a) ready) list ‘and’ it ius 
the responsibility of the lawyers for the parties to watch 
the list to see when their case is likely to be reached. In 
smaller centres where the court sits only a few weeks’ each 
year, it becomes a guessing game whether a case will be 
reached in the spring, the fall, or the following spring. 
Even in the larger centres, there is a high degree of 
uncertainty about how soon a case will near the top of the 
list, and cases can come up to the top with sometimes 
terrifying speed as the cases ahead of it settle. As_ the 


Canadian Bar Association - Ontario brief puts it: 


It is impossible to explain to parties and to 
witnesses why a case that takes years to get to 
trial can then ..be i called jon «virtually ino snotice. 
Under our present system, parties, witnesses, and 
counsel must hold themselves in ’-a ‘state of 
readiness to be called for trial over an indefinite 
period of hours, days, weeks, and sometimes months. 
The result is extreme inconvenience to all 
involved, and a great waste of time and money as 
witnesses and counsel rearrange schedules, make 
travel arrangements, and prepare to be called to 
court on one day - only to find they are not in 
fact reached for several weeks or not reached 
during the” sittings "at all. Nott *only "is > the 


Se 


present system extremely inefficient and wasteful, 


she detracts Significantly from the public 
perception of a properly-run judicial system. [ch. 
35.-2at Tai 


In. Alberta, British, (Columbia, and Ouebec, (faxed Strial 
dates in civil cases are assigned on request immediately 
after the close of pleadings. Trial, co-ordinators» obtain 
estimates of trial time required from counsel on the case 
and also apply their own knowledge and experience in 
determining how many cases to book on a particular day. A 
judicious use is made of overbooking to allow for. the 
prospect of settlements. The. Supreme, Court. “OL | British 
Columbia, 1s currently overbooking by, as faccor’ of three in. an 
effort. to .clear..up, ,a, backlog, after. which time the 
overbooking factor will be two or two and a half. In pyehe 
rare event that a case cannot be reached ona fixed trial 
date, the chief justice assigns a second, guaranteed trial 
date within a couple of weeks after the first one, and 


sometimes the case is disposed of on the following day. 


Experienced trial co-ordinators are the key to the 
success of this process, but a further very useful technique 
is the pre-trial conference. At a pre-trial conference, a 
judge can nail down more accurately the required trial time 
based on the estimates of counsel present at the conference 


and on his or her own experience in trying cases. 


If the courts are computerized as recommended in 
section 7.39 above, the scheduling of fixed dates becomes 
even easier and more efficient, as the computer can scan the 
schedules of all courts in a region to ensure that there are 
no conflicts for counsel (or even witnesses - in Vancouver, 
the Provincial Court computer is programmed with the 


vacation schedules of the city police). 


A further complaint of the legal profession regarding 
trial dates, even in the Provincial Court where fixed trial 


dates are the norm, is that long trials are sometimes’ split 
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into one or two day chunks and heard over a progression of 
weeks or months. This is costly and inefficient, because 
repeated attendances at the court are required and because 
each time a case resumes it is necessary to recapitulate to 
some extent what has gone before. Efficient scheduling 
should not srequire™. the ‘splitting /wip..of _ ay trial. unless 
counsel have seriously underestimated a case, but even in 
those instances it should be possible through the proper 
pooling of judicial resources to alleviate the problem at 
least to the extent of being able to dispose of the case in 


two bites. 


This Inquiry recommends that all trial courts and all 
appeal courts adopt a fixed date scheduling system, making 
use of professional trial co-ordinators who apply 
overbooking principles to ensure that judges and courtrooms 
are kept busy. To the extent that a case cannot be reached, 
it should be guaranteed a hearing date promptly after the 
initial one. Long hearings should not be split, but where 
this is unavoidable, they should not be split into more than 
two segments and every effort should be made to ensure that 
the judge who commences a case is immediately made available 


to complete it. 


7.43 USE OF TECHNOLOGY FOR ROUTINE COURT APPEARANCES 


Ip. the Suprene. and. District Courts. ,rule, 37.12. 0fse the 
Rules of Civil Procedure permits the hearing of contested 
motions by conference telephone call, by agreement of the 
parties and the presiding judge or master. The use of this 
rule is not restricted to minor or routine matters. It has 
now become regular practice for the Supreme Court of Canada 
to hear motions for leave to appeal to that court by means 
of satellite television links. Against this backdrop, it 
appears there is ample scope for the increased use of 
technology in routine court appearances such as the first 
appearance in criminal or family court where no disposition 


is to take place and also in pre-trial conferences. The 
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savings to the parties and the state would be considerable 
if it was not’ necessary’ forsa “panty or lawyer? to; go toy, the 
courthouse and if the “matters could» be dealt with* an a 


judge's office rather than occupying a courtroom. 


This Inquiry recommends that the Courts Management 
Committees explore the use of closed circuit or satellite 
television and conference telephone links for first 
appearances in criminal and family court and for pre-trial 
conferences in all courts. The Attorney General should seek 


an amendment to the Criminal Code to make this possible. 


7.44 THE NEED FOR EVALUATION AND EXPERIMENTATION 


It is a common theme throughout this report that our 
courts have “clung to ‘old structures and “procedures © long 
atcer’ ther ‘Conde vons on which they were based had 
disavpeared and long after they were no longer useful or 
Suitable for current conditions. The same may well happen 
in respect of the measures recommended by this report if the 
administration and the judiciary are not ever watchful to 
see how the system is working, what has changed within and 
outside it, and what can be done to improve its efficiency 


and responsiveness. 


The authors of In Search of Excellence, whose subtitle 
is "Lessons from America's Best-Run Companies", offer the 


following advice to all large institutions: 


Don te ri i ory eee re Our | tavourlce 
axiom~es ~Karla, Weick adds. that.4 “chaotic, action yAs 
preferable to orderly inaction." MOM) Vliet 
stand there, do something" is of the same ilk. 
Getting, Onia With) 1t,-. especially,’ incthe-5 face - of 
complexity) *doestisimply wcome )down- to trying 
something. Learning and progress accrue only when 
there is something to Learneetrom,. wand the 
something, the stuff of learning and progress, is 
any completed action. The process of managing 
this, canny best. beschought7 Of) 2n-}termss!of othe 
experiment and, on a more pervasive basis, the 
experimenting process. 
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The most important and visible outcropping of 
the action bias in the excellent companies is 
their willingness to try things out; to 
experiment. There is absolutely no magic in the 
experiment. It is simply a tiny completed action, 
a manageable test that helps you learn something, 
just as in high-school chemistry. But our 
experience has been that most big institutions 
have forgotten how to test and learn. They seem 
to prefer analysis and debate to trying something 
out, and they are paralyzed by fear of failure, 
however small. [at 134-5] 

The object of this report is to provide a court system 
that is responsive to the needs of the people of Ontario. 
Those needs are constantly changing, and the system must 
change with them. As well, if ameasure is not working 
properly, other approaches should be tried until one is 
found that does the job. It is recommended that the 
government, the judiciary and the Courts Management 
Committees engage in a constant process of evaluation, 
innovation and experimentation to ensure that the court 
system provides the best possible service to the people of 


Ontario. 
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PROVINCE OF ONTARIO 
PROPOSED JUDICIAL REGIONS 





REGION POPULATION 
North E 3=731,000 
East 11,258,000 





Central East GRRE 1,142,000 
Toronto (i 2,155,000 
Central West Ha 1,134,000 
Central South GM 1,307,000 
Southwest [____J 1,157,000 
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CHAPTER 8 


The Process of the Courts 


8.1 INTRODUCTION 


Tats nInguiryaunegakds aASsamits, principal .task: the 
design of a new court structure and the management of that 
structure. in jhe: course of Sthvs oUngquiry),” however, ot 
became obvious that even the present court system is not 
used in such a way as to conserve its resources. Even a 
better designed and managed system could not long endure 


wasteful use. 


In recent times, there has emerged a disturbing 
tendency towards very long proceedings, at both trial and 
appellate levels. The justice system, like many other 


systems, is finite and must be used with care. 


In this chapter, we deal with a number of matters 
which will improve the efficiency of the courts. There is 
anr eclectic’ ouielatynato <«whacie follows. for \twoy seasons. 
Firstly, the matters in this chapter do not represent the 
results of an encyclopaedic study. The matters dealt with 
are those that we encountered, in Gur “inquiry: into the 
structure) of “ches courts, Some of the matters that follow 
were drawn to our attention in the submissions received, 
others flowed from our own observations. We are aware that 
some of the matters which follow may be further studied by 
others. For example, the proposed Canadian Judicial Centre 


may undertake a study of the trial process and how it can be 


shortened. 

Secondly, the hiustice = system -isisa. complicated 
machine. There is no guick fix or magic formula whereby it 
can be made to work better. What follows is a number of 


modifications that can be made to a variety of procedures in 
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the courts, even as reorganized, and a few innovations. Many 
of the changes will be modest in themselves but, in their 
cumulative effect, substantial improvement may be 


accomplished. 


8.2 TIME LIMITS ON APPEALS 


The appeal procedure in this province’ adiieres to cne 


English “traditz2on in whieh #ther centrepiece op une sappedal 


process is the oral argument. Argument is limited only by 
the Judgment” of “eounsel “and by =gentle and not so gentle 
hints’ frem the: bench. “This as an contrast to the’ American 


practice wherein the written brief is of primary importance. 
In some American appellate courts, oral argument is 
permitted only’ with leave of ‘Lher-courte;- an Others, "oral 
argument “Usa right. In either case, however, oral argument 


Us “subject to. a. Eived cima imit . 


In “the. “Cntario "Court of Appeal, “arguments Shave 
become very long. Some very exceptional appeals have lasted 
many weeks, but many unexceptional appeals take more than 
one day of argument. Regrettably, in many cases, a 
substantial portion of oral argument is a waste’ of time. 
Parts of the argument are often a tedious reiteration of the 
facts already set out in the written material, a lengthy 
exposition of well~known principles or a review, with no 


clearly defined purpose,-of voluminous case Law. 


At: ~hisw time,» the’ Supreme! Court’ of ™. Canada). its 
discussing with the bar a scheme whereby most appeals to 
that court would be allotted half a day and counsel would be 
expected to complete their arguments! within that time. In 
Ontario, ther Court ‘of “Appeal amposes timeciamits in motaons 
ror leave to “appeal from’ the Divisional’ Court. The party 
seeking to appeal is allowed fifteen minutes and the other 
party is allowed ten minutes. This system works well. The 
arguments on these motions tend to be concentrated and to 


the point. 
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This Inquiry is not prepared to recommend fixed time 
limits for the argument of all appeals. This is not to say, 
however, that controls are not necessary. Le “as; “the 
present practice for counsel to estimate the time required 
for an appeal. This estimate is passed to the registrar who 
uses it in scheduling the caseload for the various panels of 
the Court of Appeal. It is not unusual for cases to take 


far longer than the estimate given. 


The estimate should be translated into more than 
just a scheduling tool. It is recommended that counsel, in 
appeal cases, be required to estimate the time needed and 
that except with leave of the court, the estimated time will 
be the maximum time allowed. This estimate should be given 
not only to the registrar but should be transmitted to the 
court hearing the appeal by inclusion in each factum. This 
method of limiting time 2s an important first step, but this 


step alone would simply produce excessive estimates. 


It is also recommended that statutory recognition be 
given to the power of the court to impose time limits on 
argument in appeals. The court should be able to exercise 
this power before the appeal commences or even during the 
course of the appeal if it appears that the argument is 
Simply a waste of time. This ‘Kind of -time) Limit would be 
tailored to the case as opposed. to the fixed limit of 
general application. The abilaty of the. court) to «override 
the estimate will likely be seldom used, but will have the 


effect of keeping the estimates within reasonable bounds. 


$.3 SUMMARY PROCEDURE FOR APPEALS 


As already outlined, the method of appeal in Ontario 


is the orally argued appeal. There is, however, one 
exception to this general rule. Ey Criminal "cages, 
prisoners may present their appeal in writing. This form of 


appeal is generally quicker since the case does not have to 
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be” Listed “f6r “hearing but need senly ®be* cirrcimaced Sanong 


three judges. it ds,;ot course, “economical. 


It is recommended by this Inquiry that written 
appeals should be extended to and be mandatory in small 
civil appeals such as the civil appeals emanating from the 
Provincial Court. By virtue of the simplicity and economy 
of this method of appeal, remedy by way of appeal will be 
made much more accessible to the ordinary litigant. re as 
acknowledged that there may be exceptional cases emanating 
from the Provincial Court*which will not™be amenable eo the 
written appeal process and it is therefore recommended that, 
with leave, oral argument be permitted in Provincial Court 


Civil appeals. 


8.4 ALTERNATIVE METHODS OF DISPUTE RESOLUTION 


im -recent: years; With the> ancreasing cost For 
litigation and the delays in the court system, many have 
sought and experimented with other methods of resolving 
disputes which avoid the need for a trial. In the main, 
these other methods are simply common sense procedures 
whereby the parties and their lawyers, or both, are invited 
or compelled to come together in an informal setting and are 
then encouraged and assisted to narrow the issues and, if 
possible, “toi -agree “upon a resolution of either’ part or “ald 
of the dispute. These procedures take different forms, such 
as pre-trial conferences and mediation. ALDIPEatslonm, 
although’ an “alternative ‘to tral, tes still “a metiod.oFf 


adjudication rather than a settlement process and will be 


dealt with separately. Pre-trial conferences and mediation 
are “now useds ain “Ontario. However, the use of these 
procedures and the success enjoyed varies widely. In some 
areas, pre-trial conferences are widely used; in other 
aveas ys siiatc.by ) “ae “sail Some judges conduct pre-trial 


conferences; others do not. 


it ise the opinion cor -Ghis elngulsy ~Ghates tie. various 
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mechanisms for resolving disputes outside the courtroom 
should be used to the fullest because they spare the parties 
the very high costs involved in going to court and also the 
trauma. of the ...tbriad...process. phe) lAatiLery . aspect....us 


particularly relevant in family disputes. 


T1165) mppropraace, ~Nowever,, tO. SOUND “a. note «08 
Caution. Alternate methods of dispute resolution are not 
eure alls... They) do. not always. work. The procedures should 
be regarded only aS a,part of..the.~total.package of services 
offered by the justice system. The courtroom will remain 
the ultimate method of resolving disputes when other methods 


have been txied and have, failed. 


There are a number of reasons why alternative 
methods of dispute resolution are not more widely used ana 
why they are not more successful. Some judges and lawyers 
still do not regard these mechanisms as an integral part of 
the justice system. They are viewed as inherently second 
class,..-procedures,. which,.are, nots,..consistent- with their 
expectations as to what competent judges and lawyers should 
be. doing with. their times In. short, ithere 2s mo commitment 
to these methods as a real alternative. Paruval ly was.) @ 
Consequence of sthis «<lack.of commitment, they participants do 
not prepare sufficiently for pre-trial conferences. Judges 
do not read and fully understand the advance material. 
Lawyers may be ill-prepared or send juniors who know little 


or nothing about the case. 


Some judges and lawyers are not particularly good at 
re-trial conferences and mediation. The traditional skills 
of trial lawyers and Judges, may not be sufficient: There 
are also some weaknesses in the Rules of Civil Procedure and 
in the legislation dealing with procedures for alternative 


methods of dispute resolution. 


Tt. is- the. opinion of thYs. Inquiry. that. eteps must be 


taken, to emphasize “the concept that, -at least pean) cayid 
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cases, resolving issues in the courtroom is the process of 
last resort and should only be invoked when other methods 
have been tried and failed. Grimrnall cases erest "ona 
somewhat different footing. Give cases Ordinarily’ concern 
Only the parties and = vk they can resolve’ “thelt *"drspuces 
privately, no problem arises. In” Criminal “cases, the 
participants are not just the accused and the prosecution, 
the public also has a very real interest. Granted that the 
prosecutor "represen cs “they public, ~but’™ the “process” “Of 
resolving criminal cases requires a quality of openness and 
a compliance with the appearance of justice that is not 
present to the same degree in civil cases. However, having 
Sard all Of that, there’ are styl substantia, benefits to be 
gained in criminal cases by an intelligent process whereby 
steps can be taken to admit the obvious, narrow the issues 
and even ascertain that an accused may be prepared to plead 
guilty to some charge or that the crown may have a weak 


Case. 


An increase in the successful use of alternative 
methods of dispute resolution can be accomplished only by 
substantial changes in attitude and by the improvement of 
skills. The best place to begin this process of change is 
with the judiciary. This Inquiry therefore recommends that 
the judiciary set up seminars and continuing legal education 
programs with respect to the value and operation of 
alternative methods of dispute resolution and that, more 
importantly, these seminars include instruction with respect 
to the skills necessary to conduct effective pre-trial 
conferences and mediation hearings. it is “anticipated thar 
as the judiciary become more expert in pre-trial and 
mediation procedures, the legal profession will be compelled 
COwe OLlow, 


8.5 PRE-TRIAL - CIVIL CASES IN SUPERIOR COURT 


Rule- 5050) of- che Rules of Civil Procedure’ provides 


as. fol lows: 
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SUT OUL ean aCr LON Or mop uication, <a “judge 
Nay, tat the request, ofa party or on his or. her 
Own initiative, direct the ‘solicitors ‘for the 
parties, either with or without the parties, 
and any party not represented by a solicitor, 
CO, sabpear before a judge or “oOrkicer” “for a 
pre-trial conrerence to consider, 


(a) the possibility of settlement of any or 
all of the issues in the proceeding; 


(b) the simplification of the issues; 


(c)s the: possibality of obtaining admissions 
that may facilitate the hearing; 


(ayrtne tquestronrot Liabality: 


(e) the amount of damages, where damages are 
claimed; 


(f£) the estimated duration of the hearing; 


(9) the advisability of “having. . the court 
appoint an expert; 


(Hh) the advicabilaty “Or fixing a (dare “Lor 
the” hearing; 


ca) the advisability of directing a 
reference; ana 


(7) “any other matter that may assist in the 
just, most expeditious and least expensive 
disposition of the proceeding. 


This rule previously began with the words, "Where an 
action has been placed on a trial list or an application is 


meady. “4:0: .be sheard,; “a Judge: .mayi, at the: request. of *.4a 


Pamneverut. | Asisaaresuls,- wander sche previous sruleyepreverial 
conferences took place on the eve of trial. LEners new 
possible, for, cayaudge. to sorder maninecarky ~pre-trial. The 


amendment to the rule was made in 1986 and, thus far, early 


pre-trials have not yet taken place with any frequency. 


This wInguasy, proposes. two. changes » which; , 216. .2s 
believed, will stress the importance of the pre-trial 


conference and improve its availabity. It is recommended 
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that a pre-trial conference should be compulsory and that no 
case should be listed for trial until a pre-trial conference 
has been held. Cages that fare tsee fdown ier trial tand . in 
which no, pre-trial conference Lnas) been meld sshiculd be 
automatically Wbisted stom aypne tral shearing pand.On ly. ateer 


such a hearing should the case be listed for trial. 


Up until now, there) has,-been a reluctance to;imake 
pre-trial conferences mandatory because the circuit system 
in bhe High, Count made :it)almost ampossable co provide, Enis 
SSrvice On. a, neqularm .besis, sours ice wor ar Toronto:. With 
regionalization, the problems caused by the circuit system 


will disappear. 


While the rules allow for early pre-trial hearings, 
the shearing, wwii. (only oe nheldon. 4. sudge «Ss orcer. The 
Inquiry sees no need for this requirement. Le aks 
recommended that, after the close of pleadings, any party to 
the action to the trial may obtain a pre-trial hearing 
simply by asking for it. An early pre-trial would qualify 
as the pre-trial which is the condition precedent to placing 
a Case on the, epialAlist,. bitievan weary. ire-criallwoulLde not 
foreclosewany, party £rom@ashkhing “for an"additronal pre-trial 
hearing. An over use of the pre-trial system can be 


uequlaced by the award, of costs. 


Tt Ws. worthwhile .fto- here state 6 the = ,6bvreus. 
settlement of the entire case is of course a desirable 
result) 9Buesune hack thaw tchis mmannet (be saccemp lished ¥dees 
not render the pre Trie | conference Unnecessary or 
ineffective. The resolution of as many issues as possible, 


short of settlement, remains a highly desirable objective. 


Rule 50.02 provides as follows: 


50202801) Ae he vconclusvonsot che 
conference, 


m4. hie 


(a) counsel may sign a memorandum setting 
OULS tne results of the “conference; and 


(b) where the conference is conducted by a 
judge, the judge may make such order as he 
or she considers necessary or advisable with 
Besser [fo Ae Conauci OL ne. procecding, 


and the memorandum or order binds the parties 
unless the judge ocr officer presiding at the 
hearing of the proceeding orders otherwise to 
prevent injustice. 


(2) A copy of a memorandum or order under 
Subrule (lL) mhaid> be placec! swath Ther tirrval vor 
app iice tron record. 


It will be observed that rule 50.02(1)(b) gives the 
judge presiding at the pre-trial conference very wide powers 
Lo —TequUAte® Ene Course rtiom The. Action, This power will 
DECOMe Thar MOGeS AMPOr cant Vint ewe early -porertrial (and will 
ebytOusly anetude the powers under <~ule 37216 (lamiting 
motions) and the proposed new rule (see section 8.19 below) 
giving Wherecourizewymowem to vhlimet “@oraliUtand documentary 


discovery. 


CUETenrt ly -spre-trval “comrerences care conducted by 
judges, and commissioners who are appointed as officers of 
tne Supreme Court Direwant more. 24 Of the Courts of Justice 
ACT. Commissioners, however, do not have the power of a 
judge nder ssale 7502024 orf 372.6" ormeche “proposed Cpower (to 
qa cits discovery. It is therefore recommended that, 
ordinarily, pre-trial conferences should be conducted by 


judges. 


Judges conducting pre=eri as conferences should 
encourage real participation in the process by using their 
power under mube 50°06 witherespect to%costs. Those who are 
NOE prepared Gfor) whe’ hearing or who do not realistically 
Participates an the. process “should bei.penabized in costs. 
This is not to suggest that a refusal to settle or agree on 


mattens shoubdvbe penalized; sbuctwplainiy obstructive tactics 
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or indifference should be penalized. 


8.6 PRE-TRIAL CONFERENCES - PROVINCIAL COURT 
(CIVIL DIVISION) 


Ther irniiesce ot ‘the “Provine- al Court f(Clvi Divisaom) 


provide as follows: 


14.01(1) A’ party may reques. "a “pre-trial 
conferencertby Gnlung@ ay request form puestnral 
conference (Form 14A) with the clerk. 


(2) Thevcourt may," before: “or Vat the trial, 
in response to a request for” pre-trial 
conrerence or” on ‘the court’ s ‘own InVeLrative, 
direct ~ ithat)* ae pre-trval mconference! | be sheld 
before a judge or another person designated by 
the court, and the clerk Shall fix a time and 
place for the pre-trial conference and send «to 
each party who has filed a claim or defence a 
notice of pre-trial conference (Form 14B). 


(3) The Court may impose appropriate 
Sanctions, by way of costs or otherwise, for 
the fanlure of }fam party whom hdsipreceived ‘a 
notice of ,pre-trial, conference to attend, the 
pre-trial conference. 


(4) Where a person attends a pre-trial 
conference but, in the opinion of the judge or 
designated person hearing the pre=teaa tl 


conference, is so inadequately prepared as to 
frustrate the purposes of the DEG=EEriaL 
conference, the court may award costs against 
that person. 


(50n -Gosts awarded) under “subrule: {39 or a) 
Shall not exceed $50 unless there are special 
circumstances. 


(6). Where, an action. is not disposed of 
within fifteen days after the date fixed for a 
prée-tbriailn -eonfiercnce, Sthexrclert sashalieeotunless 
Ene court orders ctheugwise, ~£1s. a. date “for 
curral-“anad "send: CoO "each party wio Nas t.rled oa 
claim ‘or.-defence aanoticerof ce tal*? Chomum L7A. 


14.02(1) The purposes OG a prestmual 
conference are, 


Gadlimtocd FESolve, ror unarrow, thei ssuesvam an 
aceLon: 
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(By Eo expedite the disposition of the 
act.on ; 


(c) to facilitate settlement of the action; 


all Vis aa assist the parties in effective 
Prevera JON tor. LEAL? anu 


(e) to provide full disclosure between the 
parties of the relevant facts and evidence. 


(2) Ae ota pre-trial "conterence, the parties 
or their representatives shall openly and 
frankly discuss the issues involved in the 
action "bub, except —-as “otherwise: provided <or 
with the consent of the parties, the matters 
discussed at the pre-trial conference shall not 
be disclosed. 


IOS 7 (1) the “judge “Vor person designated 
by a judge may at a pre-trial conference make 
recommendations to the parties on any matter 
relating to the conduct of the action In order 
cO° £id-fegl sd the purposes of a's pre-trial 
conference, including recommendations as to, 


lays cheiniommulation Aanddsimpliticarionvaor 
issues in the action; 


(b) the elimination of claims or defences 
which appear to be unsupported; and 


(eh Fiehe cadmission Sof ifacts? sori tdecuments 
Without further proot. 


(2) The judge at a pre-trial conference may 
make any order relating to the conduct of the 
action that ‘the “court could make, ineluding “en 
order, 


(ayP"LOr the joinder of parties; 


(b) amending a claim or defence under Rule 
Lele 


(c) “Lor discovery ‘under -Rule, 13; 


(d)» referring aomatter to’ a referee” under 
Rule’ 22; and 


(SE) TForscosts aintermsubrutle 1LA0ne) or (42 


(3) Where a person has been designated by 
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the wecouri for Near We sore —uirwal | COnEerence jaca 
judge, upon the recommendation of the 
designated person, may make any order that 
could be made under subrule (2). 


(4) one. iutogee "OL Meno wdeclOlaced person 
before whom the.pre-trial conference is held 
may prepare a memorandum of the matters agreed 
UPOn bY tne parties gat tne ore-trial conterence 
and where such a memorandum is prepared it 
shall be filed with the clerk. 


This si nGurr yews OtmichePOpam Ons chat se 1 neigeneral, the 
foregoing rules are adequate and sufficiently flexible to 
provide stor / ans .efriectilverspre-titalgonocedures There are, 
however, two changes that should be made. In ‘practice, the 
pre-trial, hearings in the Proving teal, Coure (Civil. Divisicn) 
are conducted by the clerk of the court or referee. This is 
done by aorder,of the) judge *tpunsuant! tor*vule 14.01. It is 
the recommendation of this Inquiry that the rules be amended 
to reflect reality and provide that the pre-trial be held 
before the clerk of the court or referee unless otherwise 
ordered by the judge; and in that instance, the pre-trial 


must be conducted by a judge. 


Me is, "Or icourse, ‘essentevalh that the clesks and 
referees be sufficiently knowledgeable to conduct pre-trial 
hearings. To insure that this is so, it is recommended that 
suitable instruction be provided to the clerks and referees, 


with particular emphasis on consumer protection legislation. 


In the larger centres, pre-trial hearings are almost 
always conducted before a case is listed for trial. Earlier, 
We GxXpressed?, tne Opimion! that pre-trial. Sshould@ be. mandatory 
and this. general observation applies ~to Provincial Cour: 
Civil cases as well." Amending the rules “for civil cases in 
the ProvanerabsGourt woubd doimoimore svhansto bring the rule 
imco ‘Conformity “with, the “actual praccice.- This. Inquiry 
therefore recommends that in the Provincial Court a 
pre-trial be a necessary prerequisite before a civil case is 


listed for trial. 
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8.7 PRE-TRIAL —- FAMILY LAW MATTERS 


The rules of the Unified Family Court provide as 


follows: 


20. AS soon as reasonably possible after the 
commencement of a proceeding, the presiding 
judge shall inquire whether or not attempts 
have been made to resolve or narrow the issues 
in dispute, which issues have been resolved or 
narrowed and whether settlement by the parties 
of the issues remaining in dispute is likely. 


2is(l) Bor “the purpose of .mesolving Or 
narrowing the issues Es Oi settling the 
procedures’ at a hearing, “the "court, “at “any 


stage in the proceeding, may convene one or 
more meetings of the parties before a judge of 
the court or a person designated by the court. 


(2) The person before whom a meeting under 
subrule (1) is convened shall present to the 
Parties, “Lex. ~hew approval (ite) wr tao, a 


memorandum in Form 2A of the matters agreed 
upon by the parties at the meeting and the 
person shall file the memorandum unless the 
perties ~ tite a “Consent to, <a> final order 
disposing of all issues. 


(3) A judge before whom a meeting under 
subrule (1) is convened shall not preside at 
the hearing without the consent of the parties. 


22, SUDJECE co, rule, /5, -ancd/with the .consent 
of the parties, the court may make any order 
authorized by these rules or the Act governing 
the proceeding without a hearing. 


o36, Me court may onder 4 penson..or ,agency, 
with the consent of the person or agency, to 
make an investigation related to a proceeding 
LT. Maoh Support. (OG eeuSt ody -Of Gor .access Jos 
child is in issue, may order.a party or parties 
to pay the costs of the investigation and may 
receive evidence resulting from the 
investigation. 


ThesCourts Of Justice. Act, 21 964 provides in 
San oo, 
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49. A concilation service may be establish- 
ed, maintained and operated as part of the 
Untied. FPamaly Court. 


If the recommendations of this Inquiry are accepted, 
Tt Will be the roles of thesUnatirec Pamily ,Courtethac, wia 
apply to all family law’ mattexs. Tt is observed that the 
rules “Of -ehe.. Provanciaie eoure ss(hamnily™ Division.) ) closely. 


parallel the Unified Family Court rules. 


The. ruless« coupLeduwwith whhe, statutory, provisions, 
confer wide powers upon the court. It should be made clear 
that in family law matters, the pre-trial proceeding may 


take a variety of forms. 


8.8 ANALYTICAL PRE-TRIALS 


In some family law disputes, or parts of them, the 
Luneceon wor Lhesspre-timiial wmnguiry, is. Vargelyeranalytrcal; 
such as the identrircation of “tssues, sorting out. the 
matters, “that »sGanagbe .-agqreed s,upon. and resolution of 
evidentiary issues. The function is about the same as the 
pre-trial inquiry in <n ordinary, civil case... )lnsthose cases 
where the issues between the parties are largely monetary, 


the conventional pre-trial procedure will suffice. 


8.9 CONCILIATORY PRE-TRIALS 


In ordinary civil cases, the parties will resolve 
their disputes by settlement or trial, and will walk away 
from the matter and perhaps never encounter each other 
again. EY "“CoOnUurast , however, the “resolution of some 
matrimonial disputes involves setting out a regime governing 
the future =conduct of the” parties. ~“Custody.tof “and: access “to 
children are the principal examples of matters involving the 


future relations of the parties. Disputes of this nature 
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Should not be resolved in the same manner as monetary 
issues. Disputes UnvolVving the ‘Custody of “and access “to 
children are difficult, sensitive and emotional and are best 
resolved in an atmosphere of moderation and conciliation. In 
such an atmosphere, there is at least the possibility of 
leading the parties to an agreement. Such an agreement is 
usually superior to an externally imposed solution. i ues 
more likely to be honoured and less likely tc produce 
continuing friction. It bears repeating that the adversary 
method is a poor way to resolve any matrimonial dispute and 
is the worst way to resolve the issues of custody and 


access. 


The power given to the judge (rule 21) enables the 
judge to refer the parties to a mediator. There is no 
reason why the judge cannot perform the sole of mediator. 
However, in busy courts, it will be more efficient if this 


function is performed by someone else. 


The Mediator or mediation services can be built into 
the court system or be performed by an outside agency. The 
determination of which mechanism is best should be left to 


the regional Courts Management Committees. 


8.10 DIAGNOSTIC PRE-TRIALS 


In some cases involving custody or access, it will 
be clear to the judge who meets the parties that outside 
professional assistance is necessary before any intelligent 
erfort “towards resolution of.) th dispute can be taken. 
ExXercasing “Ene aucnority given by rule 53,9 the "court “Mey 
require an assessment of either the spouses or the children 
er all of them by a psychiatrist, psychologist, educator or 
social agency. This kind of assessment will likely be of 
great benefit to the parties and will go a long way towards 


the resolution of the dispute. 
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By Classifying the various pre-trial funce1ons,as we 
have,. (ob eas mol ssuggesced™ that enese) Tuncllons praul tae 
watertight ‘compartments sandr toa (theres s snould.. oe aun] 
overlapping; they, obviously wilh, and should, overuap. Ge 
is also. clear that. the, judge owho arse “deals .with wthe 
parties pursuant to rule 20 will have ito decide which of. cube 
available procedures - one or all - should be used, and if 
more than one procedure is used, in what order they should 
be used. We note that the rules provide for a pre-trial 
meeting and that such a meeting is mandatory and early. We 
think sthas the power -of the court, fo. resorr. to. alvcernative 
methods of dispute resolution is sufficient and requires 
Only a commitment by both bench and bar to the use of these 


methods. 


8.11 PRE-LITIGATION MEDIATION 


There is but one proposal that we make respecting 
the extension of the above procedures. As the rules stand, 
all of the above procedures are contingent upon the 
commencement of court action. In jhe Unitied) Family Coucis, 
there has  begun,, on. aA voluntary. basis, the. practice. 7oe 
providing a mediation service which extends to issues of 


Custody, access, support and division of, propercy before @2he 


commencement of an application. The Inquiry believes that 
this is a worthwhile endeavour. It 2S a service that ts 
provided by the family courts any many Vurisdiceions. Thais 


procedure holds great promise because the expense of 
resolving family disputes can be kept low. The likelihood 
OF Settlemend 13 high, because this kind, of early mediacaon 
takes place before attitudes have become hardened by the 


Listed OiOe COUrT ac oLOon. 


This Inquiry therefore recommends that the rules 
respecting matrimonial cases be amended to provide that, 
prior to the commencement of an application, either spouse 
May request mediation and that, upon receipt of such a 


request, mediation service will be offered to the parties. 
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If the non-regquesting spouse refuses to attend the mediation 
hearing, there should  -bé.-. no. sanction. Refusal Lo 
Participate. Simply indicates that court. action 2s required, 
The experience in Hamilton, as well as other jurisdictions, 
however, indicates that there are encugh people who are 
anxious to take advantage of mediation services to make the 


provision of this service worthwhile. 


8.12 CRIMINAL PRE-TRIAL 


The Criminal: Code was. amended 2n 1935 “ro. include 


the following: 


Desi Ly) Sub Jecu to “subsection G2), on 
appiaucaetoneby. ‘the prosecuter of  thevaccusedvor 
on its: CGwn mots on,; the ‘court, petore whieh. oz 
Lie |Uaue,. OCLOVINGLa! COULre . |u0ge” OF, Justice 
before whom, any proceedings are to be held 
may, with the consent of the prosecutor and the 
accused, order that a conference between the 
prosecutor and the accused or counsel for the 
accused, to be presided over by the court, 
Judge, provincial Court Judge or Justice, be 
held prior to the proceedings to consider such 
matters as will promote a fair and expeditious 
hearing. 


WOU a any scase stos (be pried Wilh ee airy ye ce 
Judge of the court before which the accused is 
to: per ieried tshalagiprwor to: *therrerial;VWeorder 
that a conference between the prosecutor and 
the accused or counsel for the accused, to be 
presided over by a judge of that court, be held 
in accordance with the rules of court made 
under section 438 to consider such matters as 
will promote a fair and expeditious trial. 


Thus far, this section has not been proclaimed. Both 
the High Court and the District Court have made rules of 
court, DUrPSUaneC SO s:. 438, dealing with pre-hearing 


conferences. 


For a number of years, prior to the enactment of 
this section, pre-trial hearings in criminal cases have been 


conducted in Ontario on an informal basis. The foregoing 
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section will make the pre-hearing conference mandatory prior 
CoPyury tec LS. Subsection (1), which Geals with trials 
Other than’ ‘jury “trials; willy make a. pre-trial nearing 
dependent wpon Consent (of both prosecution and: “defence. 
There’ are many long and “difficult trials that are tried 
without the intervention of a Jury in che criminal courts of 
this provance’. It. 26 the “Opinion, of this Inoguicy chats ene 
pre-hearing conference is as important a mechanism in 
NOn=IJULY perl als as. 2 t= sus Shiny soury trials “and “tide sole 
pre-trial “conference in ~non-=jury erials “should nov ce 


dependent upon consent. 


It is recommended that the Attorney General should 
seek an amendment to s. 553.1 of the Criminal Code to 
provide that a pre-trial hearing in non-jury cases may be 
held upon order of the presiding judge, which order may be 


made upon the application of either crown or defence. 


It is to be observed that there is an important 
difference between pre-trial conferences in criminal cases 
and those in *civil cases. In civil cases, there are two 
principal objectives, the settlement of the whole case or, 
failing that, the resolution of at ieast some of the issues, 
With “alivtew, Ite fecontining Zheiirprialireo Teheisread issues sin 
dispute. In a criminal, pre-trial conference, the principal 


goal is agreement on some cr all of the following: 


- facts about which there can be no real dispute; 
- procedural and evidentiary issues; 
—"the- identification of the real issues at trial. 


Often, in the course of addressing these issues, it 
will appear that there is very little in dispute and the 
Gefence may offer a. plea that is acceptable to the 
Bresecurr on cand, the Jeourk. For example, even though the 
charge (before the i court 16 murder, it «may appear, what sche 
crown's case is unlikely to warrant a murder conviction, but 


Only that of manslaughter. if Pune -accuseds is willing: to 
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plead ‘guilty to manslaughter, there is little point “in the 


trial and a plea of manslaughter will usually be accepted. 


It should be emphasized, however, that the criminal 
pre-hearing conference should not be misused. Lt ae aioe 1a 
mechanism whereby courts or prosecutors should be tempted to 
reduce or control caseloads by accepting inappropriate pleas 
to lesser offences, or holding out the promise of a lesser 
penalty. The pre-hearing conference is a valuable mechanism 
by which the waste of the time of judges, prosecutors, 
Gefence lawyers, police and witnesses alike can be avoided, 


but the process must be handled with integrity and care. 


It is recommended that the local Courts Management 
Committee closely monitor the pre-hearing conference in 
criminal cases in order to ensure that the process is not 


abused. 


8.13 COURT ANNEXED ARBITRATION 


le 42s, offcourse, possibile “for people *to" 'submre 
there tdieputes to” “arbatrativen rather -tham “take "ther: 
disputes to court. In most cases, this’ will occur when the 
parties, prior to the dispute, oblige themselves by contract 
to submit subsequent disputes to arbitration. Ve iS? a-fare 
Gase in, Which parties Not so’ oblaged by contract wild resort 


LOracb@tration ‘racher than’ proceed to litigation. 


it “ts iproebable that’ this results” from) “wos-causes. 
Firstly, there is no conventional mechanism for invoking 
arbitration. Parties who are already involved in a dispute 
May manos” 1trPsdvitacul vorrei Cher’ propese Por Maccenr* a 
non-conventional method of resolving a dispute. Secondly, 
it may be that parties to a dispute are reluctant to accept 
che i virtual OCabandonments of Gany, Tighe ito Yappeal— that-“is 


involved an the submission te “ArpDitration:. 


There are advantages that can result from 
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arbitwatiohs- ine diifticultetechtioal jcdasesy thedpartLesycan 
select an arbitrator ’with> particular expertise in whomrthey 
might have more confidence than a randomly assigned judge. 
In those disputes where speed is unusually important, an 
arbitrationy ican besarranged) Very equckly swiehout) swatting 
onellsy tush ons arieong courte Lista Additionally, ihe procedure 
onvarbbtration /isicustomariay tess) formal sandwtechnical: andy, 


as a result, is guicker and therefore more economical. 


Lo yeas! mmcecogqnizedapt hake varbutravon memay fino be 
appropriate in many cases and that there is an element of 
privatization of fthesyxustice systemmindgarbitratcionsqhowever 
these factors should inetedeter the provision CGfinarbitratvon 
Aow <aynperereofmcthe! etotak. packagetroh) alternative: dispute 


resolution mechanisms. 


We have addressed the issue as to whether submission 


to arbitration should be compulsory in some classes of cases 


or, ordered!) by iatwjudgay and have concluded that the 
arbitration procedure should be based upon consent. There 
are two reasons which support this view. Bigot peek eres 


probable that it would be unconstitutional to compel parties 
Lowa rcasey within the yur bsdnetion pofpra «-Supenhory -coUumeentS 
Submit ~to varbitnation, egsance this» process: spwoulds have-+the 
ebiects of constituting the -arbitrator tats. .9 bwsudge:. Thai's 
reason by itself .as not «pivotal since, elsewhere’ in’ this 
report it has been recommended that a constitutional 
amendment be sought in order to accomplish some particularly 


desirable objective. 


There is a second and more compelling reason. Our 
Justice system is a social service, publicly funded and 
generally accessible to all. It would be inappropriate to 
deny ha: siday Aan! eountis copa (pari leular) :chasspgiof silivigant 
because the case 1s a,icommercial, cases or: isi too! complex sor 
too time consuming. EVenis theses who. canwialiond= to: joavator 
prayate s\ustice ave, a, righe stor public Austice. 1-6 ~bhey aco 


choose. It is recommended that a voluntary arbitration 


on Bide hi 


mechanism be built into the justice system. 


In order to remove some of the obstacles standing in 
the way of arbitration, while preserving its advantages, it 
is recommended that after the commencement of a proceeding, 
either party may propose that the matter be resolved by 
arbitration. If the other party or parties agree, and the 
parties agree upon an arbitrator, the matter should proceed 
forthwith to arbitration. The arbitration should be a 
procedure of record and the procedure should accord with the 
principles ..of))natural.squstice  .butyy thes. strict rules 
respecting the admissibility of evidence need not be 
observed. The arbitration award, when rendered, should be 
filed with the court in which the matter was commenced and 
be deemed to be a judgment of that court and appealable as a 
judgment of that court. The fees of the arbitrator should 
be paid by the parties to the dispute. 


8.14 PARTY AND PARTY COSTS 


In some systems of justice, there are no awards of 
costs as we know them in Ontario. Costs in some 
jurisdictions involve cnly the actual expenses of litigation 


Ssuchsas. the filing “fees..and cost.of piheeserviceof /processi< 


Im (OntGerio;, costs gnelude large “amounts “which at 
least partially cover liawyers' fees. thes awerdy Of costs 
fulfills two general purposes: compensation to the party 
aggrieved, and a sanctadon against the party who is in the 


wrong. 


There are improvements that can be made in the award 
Ob costs: Firstly, the award should be more discriminate. 
Currently, awards of costs are simply made to the winner 
almost as a matter of course. There qisywery littles”’fiine 
Luning" of sbhe sawarnd cofscost si. A successful party who has 
been guilty of unduly prolonging the proceeding should not 


be rewarded for it. Even a successful party should be 
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awarded only costs Galculated on the basis of the amount of 
tames “that suche matters ought “cot have “taken~ Judges and 
FUuUdTe i aIMVOffileers WSehoutd =be Yencouraged "in *Wnevn wawardyof 
GostS ele specify thee basasmor  calculatnon: There is no 
necessity to®amend Statutes” or "rules to saward’ this "kind of 
power since it already exists. The assessment officer, who 
Of cotrse: TS mot “présente atthe -crval or “other proceeding, 
would find it impossible to assess how long a proceeding 


ought to have taken when he or she was not present. 


In extreme cases, the order awarding costs on the 
basis of how long the proceedings ought to have taken might 
oblige the successful party to compensate the unsuccessful 


party for the time wasted. 


Env relya“apart from such qualatvcoations-s in-the “order 
awarding costs, the paramount principle in the assessment of 
costs should be the value of the work done and not the 


amount of time spent or the number of steps taken. 


It is recommended that for the assistance of 
assessment officers, the rules of the various courts be 
amended to spell out the principle that the paramount 
consideration in the assessment of costs is the value of the 


work done. 


8.15 SOLICITOR AND CLIENT COSTS 


Solicitor and client assessments only occasionally 
flow from an award of costs which’ might contain a ‘specrite 
direction. Most solicitor and client assessments of costs 
result simply from a dispute between lawyers and clients 
over the fee. But, “Em -soliei tor wand client assessments” as 
well, the operative principle should be the value of the 
work done. Inefficiency should not be rewarded. EEwCts 
recommended that the Solicitors Act be amended to spell out 
the principle that solicitor and client assessments of costs 


should reflect the value of the work done. 


“ad 


8.16 LEGAL AID 


The same general concept that inefficiency and waste 
should not be rewarded applies equally to the assessment of 
Legal Aid fees. Since most Legal Aid fees are generated in 
criminal cases, some innovations will be required. It is 
recommended that a mechanism be developed whereby there is 
some communication between the trial judge and the Legal Aid 
authority. Currently, there has been such communication 
only “when ‘a trial judge was warticularily outraged aaty the 
waste of time. Communication between the judge and 
Legal Aid should be encouraged. It is recommended that 
provision should be made that in any trial lasting more than 
two days, the trial judge be required to certify whether the 
duration of the trial was reasonable or unreasonable, and if 
unreasonable, what an appropriate length would have been. 
The assessment of fees should then proceed on the basis of 
this “opinion.” -Putemogrthis Kand vol ypower an the hrandsasor 
the trial judge will doubtless cause some upset in the ranks 
Of the Craiming. Dar. “Ths concept, however, 1S not 
revolutionary. Wide power over costs has always existed in 
Civil litigation and there is no evidence that it was ever 
abused. The power to affect Legal Aid compensation in 
criminal cases would be an important, even if seldom used, 


deterrent to the waste of time. 


8.17 ADVERSARY SYSTEM 


Judicial proceedings in common law jurisdictions are 
based on the adversary system. The: rele.of the, gudgey, an 
such a system is to remain objective, detached and to 
question witnesses only for the purpose of clearing up some 
obscure point. Generally speaking, the judge cannot call a 


witness, Mnd.Jshould met. play che,orole of advisor’ to the 


parties. Howevet, edt ) 1S apparent. that palm casesi ywhere 
parties are unrepresented by counsel, a degree Ot 
intervention by the judge is necessary. It is not suggested 


that the judge should ever be less than impartial or should 
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become an advocate for one party. However, a judge shoulda 
be “fréeo to) assist (both parties by explaining approporare 
procedures, =  pOlunelngwour “eo hem “evidence “cliace Sieulrd be 
called, and) suggesting adjournments if essential facts or 
WlEheSsSes Gremirssing. Lerrosthely, that ents Sokt Of Loa Eng 
fas ~always “been “doner) in “the ~ "Provincial Court.” (Civil 
Division) Tanadv Les “ipredecessor “Courts “and ‘also. un =the 
Preovanerar -Coure (PamrbyeDivi saonm)s It 1s recommended that 
this -procedure | be “regularyzed and “‘that'™ Judges *“not “be 
inhibaved "trom doing what’ 1s “plainly “necessary in this “kind 


Or case 


It is therefore recommended that the Courts) of 
Justice Act be amended to provide that, in civil and family 
cases in the Provincial Court, a judge should not be bound 
by the strictures of the adversary system in cases in which 
the parties are unrepresented by counsel and in which the 


interests of justice demand intervention. 


8.18 SPECIALIZATION OF JUDGES 


Dean Roscoe Pound of the Harvard Law School was one 
of the leading spokesmen of the early 20th century for court 
reform. One of the proposals he advocated was the use of 
specialvst judges wrthin courts’ cof” general juriscicrren, 


THiS NdealEeCtains Validity. 


Ross janherent an the structure of “the  Provincsal 
Court. that’ "specialization of Judges will take place: This 
principle should be applied as well in the Superior Court to 
Gheysextent  rpoessible, “and *withourc (interfering = with -vehe 
flexible management of that court. The cases coming before 
GhES Superior et pial courts) are inereasing “in difficulty” and 
COMDAEXIT ty” Trandi’ sie “Ss vokten Vdesmrablec “that wcases “or 
particular: difficulty be heard by a judge who is experienced 


inPehatparci cu larerwe liar 


Iie ager of rvenemspecialist iin many fields, including 


—Le 


the practice of law, is already upon us and there should be 
noe shame wtrcachned eo the ‘admission that not all’ judges are 
equally competent to handle every kind of case. POS 
recommended that, to the extent possible, cases of unusual 
difficulty or technicality should be assigned to judges 


experienced in that kind of case. 


Le le a Cunccron~ ot cune Superior Court to deal wit 
bankruptcy matters. In an earlier era, bankruptcy cases 
Were masse ned Ce One Or two Judges who Nad’ expertise in thac 
field. This procedure worked very well. Currently, his 
work is handled by a large number of High Court judges on a 
rotational basis. This present system is far less 
Satisfactory than the former system of utilizing specialist 
judges. Bankruptcy cases are an example of cases of unusual 
technicality “and” it°as “a freld in which Many’ Judges -and 
practitioners have little or no experience. It is therefore 
recommended that bankruptcy matters be assigned to a small 


number of judges experienced in that field. 


8.19 CONTROLLING THE PROCESS IN CIVIL CASES 


Members of the bar have suggested to this Inquiry 
that the mumber .of .anterlocutoryoprocedunes: sand, therextent 
of discovery have increased to a high degree in recent 
years. It is apparent that an overuse of these procedures 
conteipukes <jsubstantiad lyatojcthe Lorowang costes sor civil 
LC rgatdon,. Rule, 3i:. l6lyot -therswhubesy of yCivulh Procedure 


provides as follows: 


3 7.bo On MOL LON by any « .Parcvie dow BUCIe: on 
master may by order prohibit another party from 
making further motions in the proceeding 
without leave, where the judge or master on the 
hearing... of the: motion, iss satisfied, that: the 
other? party is attempting “to delay or ‘add to 
the costs of the proceeding or otherwise abuse 
they process sogthe coumtuby <r multiplicity «of 
frivolots or vexatious motions. 
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THiS ~-rule-sappears: stOm be. fadequate® to, @ontrols| the 


overuse Of Motions . 


it has: sbeeniusubmiucted as. weld .sthak, wenersexcent.os 
the oral and documentary discovery has increased 
dramatically and that his increases is. attributaile, co .eic 
new Rules of Civil, Procedure. Whether the increase can be 
attributed to the new rules is debatable. However, whatever 
the cause, it is apparent that there should be a mechanism 
to control the overuse of the discovery process. Rule 


21203 (9), provides. as, Follows: 


(9) Where a party is entitled to examine for 
discovery, 


(a) more than one person under this rule; or 


AL 


(b) multiple parties who are in the same 
interest, 


bur pg the. court JiS.esatisiv eds that, amnudtiiple 
examinations would be oppressive, vexatious or 
unnecessary, “the “court may=“impose” such limits 
on the right of discovery as are Just. 


This rule does not appear to be adequate to the 
task. It covers only multiple examinations. What is needed 
LSsvat tube Ste ‘control the wextenk "of discovery, even “Ve only 


one person is being discovered. 


It is recommended that the Rules Committee add to 
the Rules of Civil Procedure a rule similar to rule 37.16 
dealing with both oral and documentary discovery where 


discovery of only one person is involved. 


8.20 MOTIONS BY TELEPHONE CONFERENCE 


Traditionally, -eithe , administration ).oG.s]Meuice has 
functioned only with the principal actors in the same room. 
With the advance of technology, changes are taking place. 


Recently, the oupreme Court «of. Canada. = (beganss nearing 


So 


applications for leave to appeal via satellite television 


communication. Lawyers in British Columbia have argued 
leave applications before judges sitting in Ottawa. Section 
443-1. ‘of eGhe Craminal. Code provides for, telewarrants,..a 


telephone procedure for the issuance of search warrants. 
Ruiter 37 ale of) cine: Rudges of Civil. Procedure: provides. Liat 
contested motions in civil cases may be heard by conference 
telephone if the judge or other officer and all counsel 


consent. 


Rule 37e12 has beem Little used. Resort to the use 
ofr che’ telephone in. motions aan jcivil wcases..can. Cut, ithe 
amount "OL. came | Spentiy ini stravelling and waiting. This 
procedure should be particularly attractive in cases where 
lawyers and the judge are separated by long distances. The 
result of using this procedure should be a diminution in the 


COs OF JIC Loatlon. 


There are probably two reasons why the conference 
telephone is not widely used. Panstly,, few of the 
courthouses in Ontario have appropriate equipment for the 
Werluzation “or this procedure. While: ite (2S Verue that 
telephone conferencing can be arranged by using the ordinary 
telephone, more sophisticated equipment is desirable if one 
is to have hands free to deal with the record and case 
material. It is therefore recommended that each courthouse 
be supplied with telephone equipment which facilitates 
motions by conference telephone. Lt eee eet Or aiCOlULGSern Sot 
necessary that each judge's chambers be so equipped - only 


that such facilities be wvailable in the courthouse. 


Secondly, it appears that there exists among lawyers 
and judges alike a certain reluctance to use this procedure. 
In order to encourage and educate the judges and legal 
profession, it is recommended that the Rules Committee 
designate a number of simple motions that can be dealt with 
by conference telephone at the request of either party. iW 2 


is hoped that, in this manner, the legal profession may 
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become more familiar with telephone motions and will then 
make increasing use of Rule 37.12. It is recommended that 
Similar rules be enacted to provide for motions by telephone 
conference in the Provincial Court in the exercise of its 


civil and family law jurisdiction. 


8.21 MULTIPLE APPEARANCES IN CRIMINAL COURTS 


In the? Srovancral "Courts (Crimmnialk Diveston), “tco 
much time is spent in the preliminary processing of cases. 
im many!) coures, che Prrse"oOne-hall Nour €oO ene hour of tac 
day is spent simply calling cases and awarding dates for 
subsequent appearances. For example, an accused appearing 
for the first time, as a matter of course (unless he or she 
pleads guilty), will be given a new date in order to seek 
advice, get Legal Aid or retain a lawyer. On the second 
appearance, the accused may or may not have obtained a Legal 
Aid certificate and may or may not-have yet spoken to a 
lawyer and, in this event, a new date is given. When the 
accused does appear with a lawyer, further dates are given 
for a variety of reasons. It 1S not uncommon for a case to 
be dealt with in a courtroom seven or eight times before a 


plea is taken or a trial or a preliminary hearing held. 


Thus, long court dockets are composed of the same 
cases which are handled over and over again. This process 
ts a Wasine OL (he wtime. or. ine coure and whe.wpub lic. Rie 
increases the costs, whether paid by Legal Aid or by the 
accused, and places an unnecessary demand on the physical 
facilities by requiring large courtrooms and waiting areas 
for people whc unnecessarily parade through the courthouse 


and the courerooms. 


There 1s) + no ucvelear ly... cetuned —.reasonun Wiivam itis 
Situation exists. A DPOssible, explanation.» iS sehatwes. ene 
adjournment periods are unnecessarily short and do not 
permit an accused enough time to seek Legal Aid, advice and 


a lawyer. Et es possible, as well, that she courtseare.: «not 


= ta 


firm enough in their scheduling policies. Le 15) most 
likely, however, that the greatest reason Cor the 


multiplicity of appearances is that this system conforms 


Wile” the wexpectation= cof tihe aparticipants,  prosecusors, 
defence lawyers and judges alike. Ine? -OEher words, “thus 
state of affairs has become "normal". It is therefore 


necessary to change the perception of normalcy. 


It is recommended that the Chief Judge of the 
Provincial Court in consultation with the Ontario Courts 
Management Committee issue a practice direction that 
procedure along the following lines will be observed in 


criminal cases in Provincial Court: 


1. First Appearance 


At this time, if asked for, an adjournment 
would be given to permit an accused an 
opportunity to seek advice or Legal Aid and 
retain a lawyer. This adjournment period would 
also permit the lawyer time to seek disclosure 
from and discuss the case with the prosecutor. 


2. Second Appearance 
On this appearance, the accused would: 
(a) plead guilty; 


(b) plead not guilty and a trial date would be 
set in that court; or 


(c) elect trial in some other court, at which 
time a date for preliminary hearing would be 
Sec. 


3. Third Appearance 


Depending on what had transpired on the 
second appearance, there would either be a 
sentencing, a trial or a preliminary hearing. 


Tt as apparent that. this model -could not be followed 
strictly .in--every (case. There would inevitably be some 


breakdowns, but the above model should be the target and 


large numbers of appearances without any real movement 
towards conclusion should not ibe ‘tolerated: AS a Part “OL 
this New “arsertolne, COULES* WOU GC nOln cOUGSe save wrICOm jeate 
control of their own schedules and not permit themselves to 


be controlled by the diaries of lawyers. 


It is further recommended that, to the extent 
possible, the preliminary appearances take place before a 
justice of the peace, thus further conserving the time of 


the Provincial Court judge. 


There is one statutory impediment standing in the 
way of the full implementation of the above recommendations 
and that impediment is s.° 7338(1) of the Criminal ‘Code which, 
in the absence of consent, limits adjournments in summary 
conviction cases to e1lght clear days. Te ius» therobservation 
Of this Inquzry that consent is a@imes ct always Given anda = 1 
rs “C6ubtiul whether “ory not. wehe “erqht "clear uday WMimitation 
serves a useful purpose. in “Sa gitar cone Pact *that Gene 
Canadw@an Chartenm. oF Rights and Freedoms contains a 
guarantee of trial within a reasonable time, there is no 
longer a need for the eight day limitation on adjournments. 
It is therefore recommended that the Attorney General seek 
an amendment to s. 738(1) of the Criminal Code eliminating 


the eight day limitation on adjournments. 


8.22 DISPROPORTIONATE CHARGES IN CRIMINAL CASES 


One factor that causes persons accused of crime and 
their counsel to seek more elaborate methods of trial is the 
exposure to very high penalties, penalties that are likely 
far NHhigher than the nature of the-"case may warrane. Some 
Criminal ‘conduct, “while certainly, not. Commendable, ‘is not 
extremely sericus. Pranki sh Conducic, Cai, .Onmwocecasilon, lead 
to a charge of breaking and entering a dwelling house, which 
Canuries *a Maximum penalty “Of “Iirte “mMmorisonment. '¢s.5 S0ye 
Criminal ‘Codey. Ph nrnor "rracas« "can "leads to” a "charge cr 


assault causing bodily harm @¢Ss.” 24573 )4 5 whiten =cCanmres wa 
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maximum penalty of ten years 


Even fairly serious manifestations of this conduct 
ordinarily attract penalties that are nowhere near _ the 
maximums. For example, the breaking and entering of a 
dwelling, depending on a variety of circumstances, 
ordinarily attracts a penality._of -dess. than, two years. 
Resa causing oodily (harm, will ordinary. jattnac: | 5a 
penalty of less than six months. The least serious modes of 
committing these offences therefore carry penalties that are 


far below the average. 


Onereottrthe causes for sthist Kindo coverchargqing 
stems from the Criminal Code itself. Crimes are classified 
in Such ra wayecthat there: ise very dertle: flexibilicys The 
Law Reform Commission of Canada is currently engaged in a 
study of the classification of offences which may solve the 
problem. Since this. study is already under way, it is not 
necessany hlLorethrse-cingins yveo say" anyrcnangiouher “chan 26 
observe that a more realistic classification of offences anda 


their penalties is appropriate. 


There is yet another factor “which leads 126) 
overcharging and, ,indeed,. the laying, of, an. ,unnecessary 
number of charges which also imposes an extra burden on the 
Gourts., - un: Ontario, it 2s, almost. alwayse the. police. sho 
determine what charge or charges should be laid. It is true 
that crown attorneys take charge of the prosecution after 
the charge is laid and can then seek to amend, withdraw or 
substitute charges. Too often, “nowever, an instreutivonat 
inertia sets in and it becomes more unlikely that changes 


Wr SCccur. 


It is the recommendation of this Inquiry that, to a 
far greater degree, crown prosecutors should be involved in 
the determination of what charge is to be laid. Th. hes 
way, Prosecutorial discretion. can be -exercised. at. .the 


beginning where it is important. Also, less serious conduct 


TS 


(even ‘though: it may technically quality nier\ amore, sem ous 
charge)» icant } bes athe yysubject )eots “a, realistic scoharge. 
Rdditeronally, the numoer™of “charges ican be -controt lea. The 
police; no dcoubt*oue ck am lexcessior caurlon, OLten “Tend co 
lay a large number of charges. A crown prosecutor will be 
able to determine more exactly what charges should be laid. 
Thais recommendation willllcast an extra burden” on “the” crown 
attorneys of “this prevince and will be” a contributing factor 
in the needa to enlarge the number of crown attorneys in some 


aise aisre 


8.23 EXPERT WITNESSES —- CRIMINAL CASES 


Rule 53.03 of the» Rules of VCividl-Precedune. provides 


as follows: 


Eon en Or oumk-s ie wER Dackve= WHO. cenas, Mon cai 
an expert witness at trial shall, not less than 
ten days before the commencement of the trial, 
serve on every other party to the action a 
Freport, Signed .by “the .expert,/ setting fout.-his 
or her name, address and qualifications and the 
substance of his or her proposed testimony. 


(A) ANO expert witness may testy, 
except with leave of the trial judge, unless 
subrule (1) has been complied with. 


Rule 53.08 provides that the leave regquired by rule 
55.03 should be granted, on sterms yand  withran adjournmene.mr 
necessary, unless to do so would cause prejudice or undue 


delay. 


Tier thee “a “Veny USSR Es mule. , in Ga Viole woases:, A 
Similar provision for criminal cases would be equally 
useful. In those cases where there is little or no dispute 
about, Ne Wexperte "Ss “Opinioen,) the “Opposite party... Once= ne sor 
she; has seen the 7 report, usually agrees to, the. repome 
without the necessity of the witness being called. In those 
cases where there is a contest about the expert's opinion, 


the trial is more efficient and productive since the experts 


wo 


know the views of their opponents and _ the area of 


disagreement is usually reduced to a single point or two. 


The criminal cases in which there is most frequently 
a wclash= Of sexpert “opinion “are’ those ain whiten ansanity or 
some other mental condition is an issue. As long ago as 
1969, it was said in the Report of the Canadian Committee on 


Correctvons (the Ouimer Commission) < 


We do feel, however, that it is possible to 


alleviate certain of the unfortunate 
implications of CONnEradLCrory PSYCRLAEEIC 
evidence. Thiiss could»y be. done lby, Kestirve cing 
the latitude for disagreement. Specuiveally, 


there is no reason why the experts for opposing 
Sides could not exchange reports with a view to 
resolving as many of their differences as 
possible. A mandate to strive for agreement 
might very well result in such agreement. After 
aii) psyenvatric experts = as. Sart) of "ihe 
Craminale=- tral’ TLorun: ~—VadesPhiave sat ‘cemmon 
purpose srthat. as, one tofvassisting. the: cour in 
aLrIvinG aed, tally vancd, Just Veror1cin., ac. 4:| 


This Inquiry endorses that view, and what is said 
about psychiatric evidence applies with equal validity to 
other fields of expert testimony. It is the recommendation 
of this Inquiry that the Attorney General of Ontario seek an 
amendment to the Canada Evidence Act by adding to that Act a 


provision similar to rule 53.03. 


8.24 MEDICAL REPORTS 


Section 52(1) of the Ontario Evidence Act provides 


as follows: 


De ew) AT. medical report obtained. by ox 
prepared for a party to an action and signed 
by a legally qualified medical practic oner 


= 


licensed.to practise jinvany part Of Canada is, 
with the leave of the! court and) after at least 
seven days notice has been given to all other 
parties, admissible in evidence in the action. 


Prior to the enactment of this section, doctors were 
obliged’toe testrry in a yqreat many. personal. injuny cases in 
the courts Of Ontario. Now, 2% 1S a4 rare case Gn iwhich athis 
is necessary. The medical report procedure has worked very 
well im? civil cases. Tt ns” preposed that -this procedure be 
adopted in criminal cases. There are a great many instances 
where» doctors: sare “obliged tot testify in)eriminal- ‘cases sto 
establish facts about which there is no substantial dispute. 
It is recommended that the Attorney General of Ontario seek 
an amendment to the Canada Evidence Act to add a section 


Similar to s. 52 of the Ontario Evidence Act. 


ite is: "recognized. “thatwitthere™ is" -<y degree “of 
overlapping between s. 52 of the Ontario Evidence Act and 
BUEN +5340 3 5 However, SS. 52 1S primarily durected to “the 
instance in which only the report 15 used and rule ‘53.0315 
directed tory the caservin which a-doctor or, andeed; “any other 


expert testifies at trial. 


8.25 RULES OF COURT - CRIMINAL 


In 1985, Ss. 438 o£ the. Criminal, Code teonferred=the 
power to make procedural rules upon all of the courts “of 
criminal jurisdiction. Formerly, this poweryresidedvonly in 
RHemCount (on Appeal jana the mhigh ‘Court. This is a welcome 


amendment. 


This Inquiry, however, is concerned that the rule 
making power is given separately to each court. It is to be 
ODServedtithat.. In Civils matters fe there sareasat lesst some 
consolidations of the rule making power. The Rules 


Committee of the Supreme and District Courts makes rules for 


wf 20 Bo 


Lie VCourw Ob -Apoealy The Haih) Court “and the’ District Court. 
There are separate rule making bodies dealing with the 
Provincial, Source VCLVi il) Division) .\cne- Provincial’ i€oure 
(Pamily Davisiton), and also the Unitied Family Court. The 
Rules Committees of the Provincial Court (Family Division) 
and the Unified Family Court have members in common and 


cooperate closely. 


LitiS ne Opaniton. or this Inquiry that, the case Tor 
d= single, tule cmaking authority is stronger’ an @Griminal 
cases. In civil matters, there may be a case for separate 
rule making authority in some of the courts because their 
functions are so widely separate. In: “Craminel “cases; 
however, there is a high degree of interrelationship between 
eiiec trod tS. The cases which are heard in the criminal 
justice system at present, or as reorganized, are similar 
and often the same. It is important that the procedures be 


eitner “the sane or Similar. 


Cases which are the subject of preliminary hearings 
in sone jcOurt are sired’ an another. Trials cf the same 
S6frence may “take place an either  -criminal rial court. 
Appeals move from one criminal court to another. Prerogative 
writs issue from one criminal court and obviously affect 
others. It is therefore highly desirable that procedural 


rules be enacted with an appreciaticn of the whole system. 


It is the recommendation of this Inquiry that the 
Attorney General of Ontario seek an amendment to s. 438 of 
the Criminal Code which would provide that rule making power 
be consigned to a criminal rules committee. Such a rules 
committee should be composed of representatives of all of 
the courts with criminal jurisdiction in Ontario together 
with representatives of the prosecution and defence bars and 


the administration of the courts. 
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8.26 CROWN DISCLOSURE 


When anyone is charged with a criminal “otfence, his 
or here counsel “must, in “most! “cases; “make a “number. -or 
decisions, Such Was Mowat Oseo head pad tei Wihaech scour. sco [be surLed, 
and whether” to Nave’ a jury “or ‘not. These decisions have a 
Great impact on the Justice system. Decisions with respect 
to what use will be made of the justice system depend on an 
intelligent assessment of the prosecution's case. 
Ondineri by, “enis.*can be done’ “only ir there 1sT'drselocures by. 
the crown, and“the earlver disclosure is made, the “eariver 


the “decisions will be made. 


In the past, crown disclosure was accomplished on an 
informal basis between the prosecutor and defence lawyers. 
If no disclosure was made in this fashion, the preliminary 
hearing was {and still is) used as a discovery mechanism. It 
was not unknown, however, that in some counties the crown 
would adduce only enough evidence at the preliminary hearing 
LO. Warrant “a, commiteal for trial vand “would hold back eene 
balance of the case’ until ‘trral.. In any event, the use of 
the preliminary hearing as an instrument of crown disclosure 
is a slow, expensive and inefficient manner of accomplishing 
this purpose. The preliminary hearing has other valid 


reasons for its existence. 


In general terms, crown disclosure varied widely 
between different areas and even as between different 
prosecutors in the same area. TO address this 
Wisatistacrory,y Sreuation, Im Ocroper § ora L9ol, “Mr iRoy 
McMurtry, then the Attorney General of OntaryYo, “tabled —in 
the Legislature a set of guidelines to crown prosecutors 
respecting disclosure in criminal cases. These guidelines 


are included in this report as Appendix 5. 


The issuance of the guidelines improved the practice 
or crown disclosure. However, the criminal defence lawyers 


have "told ets Inquiry that che @orocess, Of dicclosune is 


we 


Seti! TOL Satiockractory. These submissions can be divided 


into three parts which are set out below. 


8.27 AVAILABILITY OF CROWN ATTORNEYS 


Io iS Said that oan some areas [it 16. very difticult 
to) Lindivascrown attorney who has the time to devote. to 
making adequate disclosure. Ti Se Ee) OOO ote rn 
inquiny (ehatetiere isi mnerut anyones complain: A solution 


to this problem is recommended in section 10.7 below. 


8.28 DEGREE OF DISCLOSURE 


It is submitted by the defence bar that more detail 
respecting the crown's case should be disclosed and, in 
particular, that copies of witnesses' statements should be 
provided rather than simply summaries or outlines of the 
testimony witnesses are expected to give. Tires Ep Ou wy 21.3 
not persuaded that the degree of disclosure is inadequate. 
The degree of disclosure described in the guidelines is 
sufficient in the overwhelming majority of cases to enable 
defence counsel to assess the position of the client. Vee 
there is areal doubt as to whether the disclosure 
overstates the crown case or is otherwise inaccurate, then 
likely a trial is necessary. This Inquary ase not prepared 


to recommend any increase in the degree of crown disclosure. 


8.29 GUIDELINES NOT FOLLOWED 


Tt ES SEM ehers? laced: givhnaty, Since the Attorney 


General's guidelines are only guidelines, they are not 


followed by some crown attorneys. This nour y as found 
this borabe se. In ssome gareas. Gof “the ‘mrovince, full 
disclosure is regularly made but, in others, ats is 
inadequately made. It appears that in those areas where 


disclosure is made only sparingly, there is a fear that full 


disclosure will lead to fabricated defences. 
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No doubt there is an element of risk that when there 
is full disclosure, a defence can be tailored to meet the 
Crown Sicase, Dub this= Inculry ve ssimply Nek cony miceqsuhar 
this: “possibility Vs Aso. "Great. sshatw Wt shouldmilead) 7b0™ +a 
shutdown of the disclosure process in some areas of the 
province. Nor does it appear reasonable that the likelihood 
of fabricated defences is the subject of such variation from 
FEegion oO region as ‘CO “justify “a similar Varration. in the 
disclostre process. ~ [Tf disclostire Gn a particular region =is 
perceived to lead to reasonable grounds for believing that 
defences are being fabricated, then the appropriate remedy 
us (‘£O Anktiate an investigation with a wiew ‘to, Laying 
Griminal charges ‘for <ebstruczing Justice, -.or ~-some.” fake 


offence. 


It is therefore recommended that the Attorney 
General upgrade the present guidelines respecting crown 
disclosure to a directive to be observed unless the crown 
prosecutor can demonstrate to the Attorney General why, ina 


particular case, disclosure should not be made. 
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Che Fe i el 


Court Accommodation 


92)” INTRODUCTION 


The Sauality.,or Che present: accommodation. fore the 
COUrES i Varies: owadely': Thiusvue VarLation | may occur — for 
hMeScOoricaiw reasons: » The reason tor. vther:avarlation may. be 
geographical: “In «the... remote regions ,of the province, 
temporary ad hoc accommodation is the only economical 
choice. Populat von -qrowth= isi also; eickactors In Bmamp cork, 
for example, growth has far exceeded predictions and as a 


result, court accommodation is overcrowded. 


Variations in the Gquelity of Coure accommodation 1s 
inevitable, but some of the accommodation being given the 
courts. “at the ‘present “Cime ~is’" unsare;,” unsuitable or 


undignified. 
9.2 ‘THE SITUATION, IN THE: PAST 


Both) the “McRuer. Report ~(1968).-and. the Ontario Law 
Reform Commission Report on the Administration of Ontario 
Courts (1973) commented on the state of court accommodation 
in Ontario.” In “surveying “the “accommodation allotted to. the 
then Magistrates Counts (now) Provincial Courts, (Criminal 


Division)), the McRuer Report stated, 


~sheeCOuUGts <are pela. anescooms: -Chatt are. not 
designed in any way to provide accommodation 
for courts. When accommodation for the 
Magistrates' Couris in which the 
administration of justice for the community 
is carried on is compared with accommodation 
that Ls providedulorm such. operations ~as,,tnhe 
work of the committecss,otyar city council,. the 
board of education and the other municipal 
and government offices in the city, one 
cannot come to any other conclusion than that 
those responsible have no concept of the 
elementary rights of accused persons and 
witnesses who may attend trials, and the 
TIoneS. “of “Lhe public; to. .have “justice 
administered with asqnecy and in 
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circumstances that convey a respect for’ the 
Law: hat. 539:| 


The inadequate state of the accommodation (one the 
Magistrate's Courts, the Juvenile and Family Courts (now 
Provincial Court (ramily Division) ana thie? Divicton Counce 
(now Provincial Court “(Civil Division) )” ted the  "McKuer 
Commission to recommend among other things that the province 
take over a financw ad responsibility for CGOUee 
accommodation. In 1968, the provincial government took over 
the responsibility “for financing the “administration “OE 
justice as a whole, which included the provision and upkeep 


Of “courthouses and ‘ocher accommodation. 


in. L973; the Ontario Law Reform “Commissions took 
another look at court accommodation. The results: of theic 


on site survey are summarized as follows: 


Many buildings were never intended to be used 
DY p Une, (COuUrtS,.. SO Rene veslack Many (Of, che 
facilities needed for the proper 
administration ‘Of Justice, “such as ‘holding 
areas, witness rooms, public waiting rooms, 


etc. Some facilities are over-utilized in 
that several courts are competing for the use 
of the same courtroom. Thieicany Ses lawn 
delays and confusion. iv Ls suntortunare rf 


both sides are ready to proceed but cannot 
because. «court, wecalioies-. ance, samavailable. 
Other facilities are wnder-utilized. .:. 


Many- for =the. s-inadequacies. (of, the. court 
acconmodations: fall “anto “the: "category «or 
space-quality problems. These are the 
features of “the, toounrt facil tesa ena most 
readily and’ most dramatically “come to ‘the 
attention of those using the courts. When a 
Witness has to be interviewed in a crowded, 
noisy “rallway or a sudge ‘has “to ‘constantly 
interrupt the courtroom proceedings until the 
roar of “tratiic outside “subsidec = a-* very 
unfavourable impression of the qareveri a: 
system is created. Such deficiencies reflect 
badly on the calibre and importance of the 
proceedings.~ Lat~260—-26)5] 


soa 


The Ontario Law Reform Commission Report recommended 
a Structured approach to court accommodation, with long-term 
planning, minimum standards, and standardized courtroom 


designs. 


9.3 THE PRESENT SITUATION 


Unfortunately, despite the Ontario Law Reform 
Commission's recommendations, very little has changed since 
LS The Ministry of the Attorney General has recently 
beens CONGucting) (a, survey’ Ob meschaecounty wand 2 si aCcourt 
facilities. Some of the comments contained in the profiles 
echo statements made by the Ontario Law Reform Commission in 
LO] 3 and). the. MeRver’ “Commission an. 1963. The following 


statements are excerpts from these profile reports. 


There 1s no (access to the burlding, for 


persons in wheelchairs eine The =| courts 
TACs eves as. NOs NOlding, scellilswy aha y,eche 
Withess COOmM Was Tormerly a mallway.  ... [he 


only warea EOr “DUD IC Walting is" un wore 
corridor and it becomes very congested when 


tiere Isla Marge tera Win -OLOgresc.. . 3... wine 
Darraster Ss  robing room Was “a “washroom “put 
does. not. have any lockers. There’ 2s “no 


separate robing room for women barristers. 
Tie rOOM iS “in very coor "condition and only 
seats ten lawyers, although there are about 
eighty members of the local bar. (Supreme 
ands DIS ErICce CourEe, Cornwall) 


The, 4uny celiberatiron ! room Ws poorly 
Purnia shed and "there as no’ ventilation. Tt is 
used as a holding facility except when there 


eee Mee tlre te Xana tLois LOL 
discovery are held in the courtrooms or any 
CLS NGOOM. @WNLCKhA MUS. vaval lable.’ finn.) Une 
premises have washrooms as well as a 
barristers” “robing “room. iis LOobing “room 
is. used by) both. sexes,— sand) provides no 
PrIvaCy we oTCre | 1S NO “exterior. <s ion 


Oeeionearcing. the building” as “a courthouse. 
(Supreme wands Distrauct Court, Perth) 


basic 


There are no interview areas. There are no 
holding rooms near the courtrooms and there is 
no secure access for prisoners being escorted 
tomihelmarn ’court room. As well, prisoner and 
escort must. ascend ithree flights of Stairs, to 
reach the courtroom. ... Two 7or the courcrooms 
do. nots \taveit ori sooner .Sboxes;- Blecavingsm@rhe 
pEIsoner to (sit in the front. row vor tne public 
seating area. (Supreme sand Duster Course, 
Sault Ste. Marie) 


The courtroom can become uncomfortably 
warm during the summer, as the sunlight coming 
through the windows is very strong. Ceiling 
fans, have. been. anstalled, but sare! jonly son 
minimal benefit o Thestsoundw made: bDyi7ene fans 
interferes with the recording equipment used 
by Poche Court (reporter: whe, (Supreme and 
DLSEricth, Courv,wotracrord) 


The main courtroom is large and impressive 
with a high domed ceiling (which has been 
repaired to prevent leakage, although leakage 
Still o¢ecursi) 16..... CSupreme cand tDastrict ACouge, 
St. homes). 


This [the Provincial Court CEE IAL: 
Division)! as. not an. wdeal. Location ~ for 4 
court office and a referee's hearing room as 
it. as housed ,abeve a bingo hall and travel 
agency. (Administrative Or Loe: Provincial 
Coure. Ceiyi | ODbiVi si OM), Winacor)., 


The, Uni reqd. Pamely SCourt .2s working 38 
cramped surroundings which have been only 
somewhat alleviated by the provision of an 
aAddstiones, CouUneEroom, .two.. additional _motlonms 
rooms and four. additional. interview rooms [at 
another «0cation. |. VUniP red. tamil. “comrce, 
Hamilton-Wentworth). 


When) > Ciis = Supreme. ands District Gourr 
facility was opened in 1967, it was expected 
tO meet the needs of the County of, Peel for at 


least the next. twenty years. However, within 
SEVen /EVears, “Line expansion p~sepace. was. ful uy 
WEL zed. (Supreme and Dastrict Court, 
Brampton) 


There is still inadequate long range planning, no 


Dota y. underlying the provision Of 


accommodation, and no standardized courtroom designs. 


COMMat 
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9.4 CONSOLIDATED COURTHOUSE 


The ideal model for all court accommodation is one 
courtnouse ’ contalning) all *tevels + of! -cotrte.! and their 
offices. Where this ideal cannot be met, at the very least 
courtrooms, administrative offices and judges' offices 


should “be -an"onesbui ldang- 


This: moded .or one. coprthouse, for. .alh courts as “an 
ideal for several reasons. The most basic reason is that 
the public will have no difficulty knowing where to go when 
Eneys ane, FEQUITed <6 .90 }LG. courte: Secondly, a single 
courthouse allows for the most efficient use of courtrooms. 
Courtrooms can be assigned in advance according to the needs 
Oh tne. Vvaerlous, courts’ Noused in -ehe: courthouse. A single 
courthouse also minimizes the disparity between’ the 
racsiaties, jprovided to the,ditirenent, levels ef courts, which 
ine tburn. Minimezes «the ™ipublic - perceptron that | ditierent 


levels of courts provide different qualities of “justice. 


A single consolidated courthouse is necessary if 
there is to be an integrated administration as is 
recommended in section 7.35 above. Pinally,; va consolidated 
courthouse ‘encourages “contact between provinel al and 
federally appointed judges. This contact in turn leads to a 
cross-court collegiality which allows the development of 


common approaches to similar problems. 


It is therefore recommended that all new courthouse 
design be based on the model of a consolidated courthouse, 
and that, to the extent possible, current facilities should 


accommodate all courts and court offices. 
9.5 SATELLITE COURTS 
This Inquiry expects that all, permanent court centres 


will eventually have a consolidated courthouse. Pieris NOt 


necessary ‘hor this “courthouse toe Jbet large,» bubvitts. design 
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should be able to accommodate both the Provincial and the 


SUPEGr1OLT CoOUuUrES. 


Satel bpte, couse. locatvonrs Wael l,, NnOwever,, Cole nuce malo 
be necessary. in, the very,.lange. centres, -lake Toxonto, 
decentralization makes sense because of the very large size 
of the population. However, even these "branch" operations 
should Conrorm to the Consolidated court (pvincipLle wierever 


possibie. 


In northern Ontario; the »enormous. distances ~to .be 
travelled dictate the need for Provincial Court satellite 
operations. The distances in southern Ontario are much 
smailerabuty there. «is, stillva. need for, Satellite jcouces jin 
various locations, in order to .ensure easy access, to. the 


Justice system at, the, Provincial,Court.-level,. 


It is possible that the Superior Court may wish to 
Sit in a satellite location. The regional Courts Management 
Committees can determine when, or even whether, the Superior 


Courts wisd visigds® Seated lrte, Veocabuons-: 


It is the recommendation of this Inquiry that remote 
centres should be served by itinerant satellite court 
operations and that there should be permanent Provincial 


Court satellite courts in the smaller centres of Ontario. 


3°36) AD HOC COURT, FACTELIIIES 


Efe —pGEOpeL)  usca«is 3madey..Ol,.,talla the. (courerooms 
available, and the courtrooms are properly designed, there 
should rarely, if ever, be any need to resort to ad hoc 
facilitiessaThe, use of ad-hoc. facilities vine bocatbionsywwhere 
there are) ;permanenia, court. facilittegw.doesa, dubuhe: +ato 
encourage -publicy respects foreithe, adminwstration jor justice. 
is the Counus are incapable of providing proper 
accommodation for the people using the courts, the public 


may well question the quality of justice being provided by 
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thie courts. It is therefore recommended where there is 
permanent court accommodation, resort to ad hoc 


accommodation should be kept to an absolute minimum. 


9.7 STANDARD COURTHOUSE DESIGN 


The Inquiry visited “a number of different courts and 
we were struck by the fact that courtrooms and courthouses 
which had been relatively recently renovated contained so 
many avoidable design flaws. The unsuccessful courtroom 
designs created almost insoluble problems for the people 
using them. Courtroom designs and specifications should be 
Standardized S0 as ‘to avoid these ‘costly errors “in “the 
future. The Inguiry's recommendation that there be standard 
courtroom designs is not a new one. This recommendation was 
also contained in the Ontario Law Reform Commission's Report 
Che tie CAGmMInistrat1on “OF Ontario “Courts (loss). The Law 
Reform Commission went a step further and drew up some 
stangard “courtroom § Layouts, two of which have been 


reproduced in Appendix 6. 


Some of the best designed courtrooms which the 
Inguiry saw had been designed almost 100 years ago. 6 i bee bi 
clear that, unlike other buildings, courthouse needs are not 
changing. There is no need to update or "improve" a design 
which already works. Therefore, it is recommended that a 
complete set of courtroom and courthouse designs be created 
to be used whenever new facilities are to be built or 


present facilities are to be renovated. 


9.8 COURTHOUSE SECURITY 


[ie 35 ao tact o2: lite that security ‘must, form -an 
inteqral part or “any Courthouse. Courthouse security takes 
a number of different forms. Ene) coanspoccation . OF 
prisoners, both to the courthouse and from a holding cell to 
the courtroom involves one form of security. ais -cvee Of 


security 1s explored, and recommendations are made in 
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SECctLon 7.060 aAbdDoOVe = 


The second type of courthouse ‘security imvolves, the 
desi gnyot. the: building) 2tse vr. It is recommended that the 
courthouse should be designed so that judges and jurors have 
secure access to the courtrooms and the accused also has 
secure but separate access to the courtrooms from the 


holding areas. 


5.9 PUBLIC SPACES 


Witness rooms, waiting rooms and jury rooms always 
seem to be the.*last. rooms added to, a courthouse -and. Ene 
first rooms to be cannibalized to make way for a new office 
Or courtroom. <fo destroy, the aneas, sused- by»ithe spublLicris 
not avsolutions to sspace, problems. If there are no waiting 
FOOMS Or jury panel rooms, then the public must. wait 19. tne 
Corridors, ucrvrcewlation, an. the counthouse ,beconies. datiacwnr 


and security problems increase. 


It is the recommendation of the Inquiry that the 
public spaces of a courthouse should be maintained and not 


renovated into courtrooms and offices. 


in” a .iSsingle mudta-courts« courthouse ssallietypess sor 
people will be using the courthouse. People attending court 
On ‘a Civil matter or a delicate family matter may not care 
to find themselves seated next to alleged criminals. Doing 


SO May add) to an already istressiul situation. 


Waiting rooms can be separated physically, or courts 
eanvbewsecheduled Iniysuch <a way tham crianimaly count, 1s heid 
Abpalcdieferent time atrom fanidy count. In. this fashion; the 


two types of clientele can be kept separate. 


aS 


9.10 PUBLIC SERVICES 


One frequent comment made by the public in their 
Submissions to the Inquiry was that they did not know what 
was expected of them. They did not know where to go, where 


EG Stand, fOr what) .O) say. 


Courthouses are public buildings, and therefore need 
to be well signposted, both inside and outside. An 
information booth located on the ground floor, where a 
person can get directions to the appropriate courtroom or 
court office, would be useful. The information booth would 
be an even more useful asset if it were stocked with 
pamphlets telling the public about the process of appearing 
in GOuUrL, indicating such things as where to ‘stand and now 


to address the judge. 


The court lists’ posted outside the courtrooms pose 
another problem. They are often poorly photocopied and as a 
result illegible. Even if the lists were properly copied, 
they would be indecipherable because the lists are drawn up 
Por the bennett OR’ CcCOUrt Clerks and jot dor the public. A 
Separace court Inst,  -livsting the courtroom, Starving “time, 
the names of cases to be heard and the order in which they 
are expected to be heard, all printed in bold type would 


COnsteL.ctuce a. Good Inrormationeal aid “to thet publiiaec. 


It is recommended that courthouses should be well 
Signposted and that information pamphlets’~ should _ be 


available for public use. 


9.11 CONCLUSION 


Court accommodation is only one aspect of the 
AIMLNAISEraAtion. Of. Justice, bul 1t”° Vs “an- important one 
because it influences public perception of the quality of 
justice “to be dispensed by a particular court: Poorly 


designed accommodation, inappropriate settings, and 
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disorganized and chaotic public areas may lead the public to 


attribute the same casual and disorganized attitude to the 


justice system itself. ie) (iss therefore. crucial that. tne 


courts be appropriately and properly housed. 
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CHAPTER 10 


The People 


10.1 INTRODUCTION 


However well a court system may be designed and 
managed, and however excellent the available procedures, it 
remains a human enterprise. How. well sit» functions wall) 
depend upon the industry, talent and dedication of all the 


people comprising the justice system. 
10.2 THE JUDGES 

Good judges. are. critical, tothe function, of aacqood 
justice system. Even the system we now have’ functions 


because, despite its problems, good judges make it function. 


Bye Viltile. Oe (Siw Ot, pie. CONMeL Et tOnyACt | Glo 6 ie 


judges of the Superior and District Courts are appointed by 


the Governor General in Council; in effect, the federal 
cabinet. Recommendations to the cabinet are made by the 
Minister of Justice, except for recommendations respecting 


the appointment of chief justices, which are the prerogative 


of the Prime, Minister... Provincial, judges cane appointed: sby, 
the, Lieutenanty Governor win, Councils. of. the iorovancer: ain 
effect». the provincial «cabinet. The cabinet acts on the 


recommendation of the Attorney General. 


it. Ls, of counse..ivery, important that .qreat-icare)» be 
exercised in the selection of judges, especially since the 
appointments are, for all practical purposes, permanent. 
Judges can be dismissed for cause but this rarely happens. A 
bad appointment is a serious error which can impair the 


quality of our justice system for a very long time. 


A good judge must possess a number of qualities. 
Firstly, the judge must be cf high moral character. He «or 


she must be knowledgeable in the law, patient and 
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hardworking and, above all, the judge must be blessed with 
that intellectual talent which can only be described as good 
judgment. In an address to the Canadian Bar Association in 
August of 1984, Chief Justice Dicksom said, "The public is 
entitled, in my opinion, to be reassured that our judges are 


appointed on the basis of merit and legal excellence alone." 


Unfortunately, judges are not always appointed on 
the basis of merit’ and ‘excellence dalione. Generally 
speaking, Canada and Ontario have been remarkably well 
served by the judiciary, but there is substantial room for 
improvement in the appointment system. The problem arises 
from the fact that political considerations intrude upon the 
appointing process. Le is the” conviction of this  Inqurry 
that political considerations, be they membership in a 
political party, sex or ethnic background, should be neither 
positive nor negative factors in the search for appointees 
to the bench. The preoccupation of those making the 


appointments should be with excellence and merit alone. 


A committee of the Canadian Bar Association prepared 
a report entitled’ The Appointment of Judges’ in Canada, dated 
August 20 Loss whitch "contains "an “in “depem study vor stire 
appointment of judges in Canada. This report also contains 
detailed recommendations for the improvement of the process. 
Little point would be served by attempting to duplicate what 
has already been done. It vs "sufficient “to say that this 
Inquiry is in complete agreement with that report and 
endorses its recommendations. The recommendations of that 


repore are set out in full in “Appendix 7. 


10.3 OFFICE OF CHIEF JUSTICE OR CHIEF JUDGE 


The, ortices Vor “chien justice. (or schier judge or 
associates) carries with it a high degree of prestige and 
equally high burden of responsibility. The chief justice is 
expected first and foremost to be a judge and perform the 


normal duties of a judge in the court over which he or. she 
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presides. The chief justice is also expected to at least 
oversee the administration of his or her court. In recent 
years, there has been an expansion in these administrative 
responsibilities. In addition, the chief justice is obliged 
to participate wa” number-or “other bodres ‘suchas the 
Ontario Judicial’ Council, the Canadian Judicial Council **and 


the Rules Committee. 


It is the opinion of this Inquiry that great care 
should be taken not to overload the chief justice with 
administrative and other responsibilities. The chief 
justice should be the foremost judge of his or her court and 
be available to try the most difficult and most’ sensitive 
cases to the extent that the necessarily diminished sitting 
Schedule of jaechier Justice permits, «it 1s by sthis Kinds of 
performance on the firing line that the chief justice 
maintains the respect and loyalty of the members of his or 
hervTeourt.. Lt asearprincipel £unction of. a Chier Justice or 
chief judge to be a jurisprudential leader, a role model and 
a motivator of the members of the court. To the extent that 
he or she is burdened with other duties, the ability to 
Pion ene principe | LUDCELONY .On chief justice is 
diminished. It is therefore recommended that, where 
necessary, the chief justice (or chief judge or associates) 


be provided with an administrative assistant. 


From the foregoing, it is obvious that the demands 
placed upon a chief justice are very great and require the 
expenditure of a very high degree of effort and energy. iis 
is doubtful whether or not this kind of performance can be 
maintained for long periods of time. This Inquiry agrees 
with the conclusion reached by Chief Justice Deschénes in 
his report Masters in Their Own House that a chief justice 
should hold office for a fixed term, after which he or she 


should continue as a judge of the court. 


There is nothing shocking in this view. In the 


academic community, university presidents and deans’ hold 
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Office for fixed terms and, upon expiration of ehose terms, 
return with grace and dignity to the professorial ranks from 
which they came. This Inquiry therefore recommends” that 
appointments to the office of chief justice (or chief judge 


or associates) be made for fixed terms of five years. 


10.4 TIMELINESS OF APPOINTMENTS 


In the past, a number of judicial positions in both 
the superior and provincial courts have not been filled for 
very long periods of time, These long-standing vacancies 
disrupt court schedules and the orderly conduct of business. 
Substantial backlogs of cases accumulate and these backlogs 
do not disappear as soon as the vacancy is filled. it 
requires extraordinary effort to reduce these accumulations. 
There is no valid reason why vacancies should be left 
unfilled for any substantial period of time. Dates of 
retirement and supernumerary elections are known well in 


advance. 


It is therefore recommended that both levels of 
government approach the issue of judicial appointments on a 
businesslike basis and that the issue be addressed well 
before vacancies arise. In this manner, vacancies should be 
filled either prospectively or at least immediately upon the 


eceurrence Of the vacancy. 


10.5 JUDGES' TRAINING 


It is a rare situation when a new appointee to. the 


judiciary will be completely familiar with all of the issues 


with which he or she will be confronted. Lawyers tend to 
specialize. Even sqenenal practice "ke, gin a Manner » or 
speaking, a form of (ispecializacion. The general 
Practitioner” will confine BUS Or her practice to 


conventional cases andwill not ordinarily handle murder 
cases or constitutional cases. The criminal specialist 


will, of course, be familiar with his or her specialty, . but 
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with little else. It is obvious, as well, that many issues 
that now occupy the time of the courts were not even on law 


school curricula 20 years ago. 


There is a growing opinion that, upon appointment to 
the bench, new judges should go back to school for a_~ short 
period of time. During this period, there should be basic 
instruction in those matters with which the appointees may 
not be totally familiar, such as the new regime with respect 


to family law, the Charter and basic evidentiary problems. 


At present, there are efforts being made in this 
direction. A short seminar for new judges is conducted for 
those appointed by the federal government. The Canadian 
Judicial Council has also taken some steps in this 


acirection. 


Lots the -Oopln1on of thse) Inquiry Pehateswiat pes 
needed is a very substantial increase in the training of new 
judges. It is proposed that in conjunction with one of the 
law schools, a course of two or three months duration be 
Organized. Such a course would be administered by the law 
school. The teaching personnel should be recruited from the 
academic community and from the ranks of experienced judges 


and practitioners. Such a school for judges would have as 


its student body both provincial and federal appointees. It 
is appreciated that there are a number of problems 
associated with such a full time enterprise. When would 


such a course be held? How large would the student body be? 


In Ontario, there are approximately 450 judges. As 
a result of deaths, retirements and supernumerary elections, 
approximately 30 to 40 new judges are appointed by both 
federal and provincial authorities in each year. However, 
these appointments trickle forth in a random fashion. Bi 
all of the appointments for avyear were made at, about the 
same time, some of them even prospectively, a sufficient 


student body could be assembled to make a new judges' course 


== 


economically feasible. Pf gche Sschoolvse dis Organized g.0Onus a 
national basis, the, “class ssize would. be, 0m course,» much 
larger and could well . create the need for two classes. a 


year. 


It is recommended that the Attorney General seek 
financial support from the federal government to establish a 
national program for the training of new judges. 5 i Sp 
however, such support is not forthcoming from the federal 
government, it is recommended that the Ontario government 
establish its own educational program for judges. Regardless 
of who establishes it, this program should be organized in 
conjunction with a law school and it should be available to 


both provincial and federal appointees. 


10.6 FORMS OF ADDRESS 


Judges of the Court of Appeal and the High Court of 
Ontario are addressed as "my Lord" or "your Lordship". 
Judges of the District Court and the Provincial Courts are 
addressed as "your Honour". In 1969, Chief Justice Laskin, 
(then a member of the Ontario Court of Appeal), said in the 


Hamlyn lectures: 


Another tradition that was not Originally 
adopted in Canada was the English form of 
address and entitlement of the superior court 
judges. They were. . "Your, “Honour sand — vias 
Honour! “1m 7Upper Canada —untal “the second 
Giverter of! other Lo thos century. This mode of 
address survived in New Brunswick into the 20th 
century notwithstanding a formal resolution of 
the Barristers' Society of that Province in the 
last quarter of the 19th to have the judges of 
its superior courts addressed as "My Lord," as 
was by then the custom in Ontario and elsewhere 
in Canada. SO ufarcuas.. IT have been able: to 
determine, the present-day salutation of "Your 
Lordship" chas poner yformal “pasis:4 wtuarestsa son 
exaggerated courtesy, and perhaps on an assumed 
enhancement of prestige to mark the superior 
counts, Vortninem thesvintervors county and 
district courts whose presiding officers are 
“Their Honours. I cannot torbear to note. that 
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@.judge of the High Court of Australiai is "His 
Honour "Se despite swe Pract. © that: = helamay be 
knighted. A judge of the Supreme Court of the 
United States is also "His Honour" without’ the 
redeeming possibility of a title. it, may 
StrTkewPocners, ~ ase «it Strikes: Mes,eoc3g be 
pretentious for Canadian society, which rejects 
CiLestmorsr monoid ime ther? tormalioactelor the 
Britash “monarch, /othat Gany polass: oi. judges 
should be addressed as "My Lord." [at 31] 


Some traditional formalities continue to serve a 
useful purpose, such as the wearing of gowns which continues 
to enhance dignity an the courtroom. ltapilc eit ricuilt. 
however, to conceive what purpose is served by this use of 
theysailucerzon,., my Lord. =The publicyis, often coniused and 
intimidated by the need to use this form of address. It is 
a vestige of an era long past. This Inquiry recommends that 
members of the Ontario appellate courts andthe Superior 


Court be addressed as "your Honour". 


10.7 CROWN ATTORNEYS 


DnesOntario. COuUrt Of Appeal “in REG ina. V..caV10n. and 
Meera to 0 oe ecw CZ) ZO ONL eC. A.) sald, 


By reason of the nature of our adversary system 
of trial, a Crown prosecutor is an advocate; he 
is entitled to discharge his duties with 
Inaustry, Skits and vigour... Indeed. the public 
is entitled to expect excellence in a Crown 
prosecutor just as an accused person expects 
excellence in his counsel. But a Crown 
prosecutor is more than an advocate, he is a 
public officer engaged in the administration of 
TUStICe and 1t.2s, appropriate, at this point. fo 
recaliethe swordsaof Rand, ,.J. iin Boucher vor athe 
OUGene 1954) Or Chc.c 2 26g8 TLS SeocceR. 16 
Atlee ee ea ee rey De re Si Gia kes 


It cannot be over-emphasized that the 
purpose of aocriminal prosecution is 
NOtaToO Obtainveatconviction = 1% 1S7@to 
lay. .betore..a jury ownat the Crown 
considers to be credible evidence 
relevant to what is alleged to be a 
crime. Counsel have a duty to see 
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thatvalbllvavaitable sdeqalsproch, of qene 
facts is presented. It should be done 
firmly and pressed to its legitimate 
strength, —_but at must ralscow bel gdone 
faiway < The rolems of prosecutor 
excludesy Jianyoenotionds of owinningi cor 
losing; hiss? functions fsuvaymattrerangor 
publicwauty than Pwhich, wnecivel Aiate 
there can be none charged with greater 
personal responsibility. lt is to, be 


efficiently performed with an 
ingrained sense of the dignity, the 
seriousness and the justness OL 


judicial proceedings. [at 289] 


This Inquiry, of course, endorses the view of the 
Court of Appeal. We wish, however, to approach the role of 
crown attorney on a somewhat narrower basis. Not only is 
the crown attorney the adversary for the public in the 
criminal Justice system but, he or she. also plays. an 
extremely important role in the overall functioning of the 


justice system. 


We turn first to the most visible role of the crown 
attorney - the courtroom performance. Because. _ of the “very 
large number of cases handled by prosecutors, the skill and 
efficiency of the crown prosecutor becomes very important. A 
private lawyer who is inept or very slow can cause problems. 
But an inefficient crown prosecutor can cause problems to 
the system on a wholesale scale. It is therefore obvious 
that crown prosecutors should be knowledgeable and efficient 


courtroom advocates. 


Outside the courtroom, the crown attorney also has a 
great impact on the courts. He or she exercises, or should 
exercise, control over the nature of the charges brought to 
criminal courts. Crown attorneys, in varying degrees, make 
disclosure of their case to defence counsel. Further, crown 
attorneys may agree to accept guilty pleas to lesser 
charges. All of these matters bear heavily on the workload 
of the courts. In addition to his being an able advocate, a 
crown attorney should discharge these latter functions with 


integrity and common sense. 
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In summary, good crown prosecutors make a 
substantial contribution to the efficiency and overall flow 
of cases through the system. Generally, the people of this 
province are well served by their crown prosecutors but 


there are a few issues which should be addressed. 


Recently, too many experienced crown prosecutors 
(more than ten years experience) have resigned and have gone 
INCTG Privare “practice. ru 2S “tie Observation Of “this 
Inquiry that when an experienced crown prosecutor is 
replaced by one without experience, the caseflow slows down 
SuUbStant ratty. # ft 1s "nol the function, of Chis "inguiry. to 
deal specifically with the issue of salaries but there is no 
economy effected by declining to increase the salaries of 
experienced, efficient prosecutors and replacing them with 
those that are inexperienced and inefficient. Each dollar 
saved at the salary level is offset many times over by the 
additional cost burden imposed upon the justice system and 


tie pub le. 


Inevitably, replacements must occur because Of 
retirement and promotions, but the Ministry of the Attorney 
General should not accept the routine departure of 


experienced prosecutors because of salary considerations. 


In the larger centres, it appears that the number of 
crown prosecutors is inadequate. Elsewhere in this report, 
we have recommended that the crown attorney should play a 
larger part in the formulation of the charges to be laid. We 
have also recommended that crown attorneys be available to 
make disclosure to and discuss cases with defence counsel. 
In some of the larger centres (e.g. Toronto, Windsor), crown 
prosecutors have very little time if any left for these 
latter functions since they are obliged to be present in 
Court Tom —oImost valor Lica —cvaiaple tame. It is 
recommended that the Attorney General's department 
scrutinize the number of crown attorneys available in the 


larger centres with a view to increasing their number. so 
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that they have enough time to adequately discharge their 


functions other than appearing in court. 


10.8 PART TIME CROWN ATTORNEYS 


In some areas of the province, large numbers of part 
time crown prosecutors are used. These part time 
prosecutors are selected Se IGON me ied panel of private 
practitionersa Ihe iprackimcesot ausing parte timeysprosecutors 
introduces wide variations in competence. Because of the 
brief periods of service, part time prosecutors cannot be 
fully effective. The police seldom consult part time crown 
attorneys. Major decisions, such as whether or not to 
withdraw a charge or accept a plea to a lesser charge, 
almost invariably require the approval of a full time crown 


prosecutor. 


In some thinly populated areas of the province, 
there are part time prosecutors who serve on an almost 
continual basis and, as a result, are experienced and 
competent. It is recognized, as well, that even in large 
centres, emergencies will. arise which, will, require.) the 
ULEVLIzation, .OL part time prosecutors. Lt, «Ls the 
recommendation of this Inquiry that, to the extent possible, 


the use of part time crown prosecutors be discontinued. 


10.9 ADMINISTRATIVE PERSONNEL 


In dealing with the people who operate the court 
System, there is _a tendency. to focus «on, the ~role. of ithe 
Pproressi0nal ss such, .as.. Judges, wand. slawyers.. The high 
visibility of these actors in the system tends to overshadow 
the importance of the administrative personnel who attend to 
the details that make the system function. In Chapter 7, we 
have sought to emphasize the importance of administration in 


an e€rricient court system. 


A reorganized and consolidated administration of the 


a 


courts will require the best available people. With a view 
to recruiting the best people, there are measures that can 
be adopted to make courts administration a more attractive 


and rewarding career. 


There should be a clear career path within courts 
adminirstracaon. “fhe most Wunior typist "should tberabite to 
foresee at least the possibility of rising to the top of the 
courts administration pyramid. Promotion within courts 
administration should be based on merit alone. At present, 
there is a degree of vertical movement within the system. 
However, senior positions, such as sheriff and registrar, 
are customarily filled by “order in-scouncid. Unfortunately, 
partisan politics often plays a part in these appointments. 
Pt -must be -obvirous’ “that (this “practice | .canVonly ‘thwart } ithe 
legitimate aspirations of those who wish to find a career in 


courts administration. 


It is recommended that the practice of filling 


senior administrative positions by order in council cease. 


There will, in future, be cases when those in charge 
of courts administration may find it necessary to recruit a 
talented person from outside the ranks OL courts 
administration personnel. Tha s*-kind Sor appointment, 


however, can be done within competitive guidelines. 


10.10 EDUCATION AND TRAINING 


In -courts Vacdministration’, there will no*doubt) ‘be’, -as 
there has been in the past, a degree of on the job training. 
This practice should be continued. With the increasing 
complexity of management skills and technology, there are 
some aspects of courts administration that can be learned 
only in a more structured way. Excellent courses “are 
offered “atBrock, “Univers ney tin ot.” Catharineswand *aliso4 ain 


the United States. 
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Promising employees injeethe system should be 
encouraged to take these courses. bt SewOLss LODOSed . 
however, that this be done on a wholesale basis or that a 
tradition be developed whereby everyone feels that they are 
entitled to take a course by way of a sabbatical leave or 
thinly disguised holiday. Administrative personnel should 
be given leave of absence with pay on a competitive basis in 
which the criterion is merit alone to attend appropriate 
course. The employee would be expected to pay his or her 
own tuition and would be reimbursed only on satisfactory 


completion of the course. 


Thus Inquiry «ts.of -the <f1rm-opinivon athat the «age. “or 
the professional manager has arrived im courts 
administration and, to the extent possible, these 
professional managers should be developed from within the 
system rather than be recruited from the outside. This 
approach should produce ahigh morale and corresponding 


productivity within.counts administration. 


10.11 LEGAL RESEARCH — LAW CLERKS 


It is an unfortunate aspect of modern law (both case 
law and statute law) that it has become complex and 
voluminous. In addition, secondary material, such as 
textbooks and scholarly writing, have all increased 
dramatically. With the enactment of the Charter, it is now 
increasingly necessary to look at the jurisprudence of other 
jurisdictions, notably the United States. It is therefore 
not surprising that in recent years judges have required 


research assistance. 


Until. 1986, the Court of Appeal employed Bar 
Admission Course graduates to work for a period of one year 
as clerks. Beginning in 1986, the Court of Appeal accepted 
as clerks, LL.B graduates who spent one year with the court. 
This one year period is credited by the Law Society as their 


period of articles. In 1986-87, nine such clerks were 
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employed to assist 18 judges. 


The High Court, comprised of 49 judges, employs 13 
law clerks. All of them are graduates of the Bar Admission 
Course: “The DrIstrict Court employs’ a full time “director “of 
research and three law clerks who are graduate lawyers and 
who are hired for a period of one year. The Provincial 
Court (Criminal Division) employs a full time researcher 
and, during the summer, hires a number of law students. The 
Provincial Court (Family Division) also employs a full time 


researcher and summer students. 


The greatest need for research help exists in the 
COUrt OL Appeal and “an “the High’ Court. It is equally 
apparent that if the courts are reorganized as recommended 
in this report, considerable research help will be required 
by both the final and intermediate courts of appeal as_ well 
as oy. © the Superior Court. At presenit,. in “the ~ Court, “or 
Appeal and in the High Court, the system by which legal 
research is provided is inherently inefficient. Each year, 
there is a total turnover as the existing clerks go on to 
either private practice or the Bar Admission Course. Just 
as these clerks are becoming familiar with the job and 
acquiring a degree of expertise, they leave. It is apparent 
that the exercise is regarded as more of an educational 
experience for the law clerks than as a research adjunct to 
the’ court. “It Ws" to “be Llurther observed that during these 
one year periods, there is no single person who is’7 charged 


with directing the affairs and work of the law clerks. 


tt is the conviction of this: Inquiry that the courts 
can no longer afford to continue a clerk system whose 
primary function is the education of those clerks. The 
research requirements of the courts will be better met by 
creating a largely permanent research organization. It is 
the recommendation of this Inquiry that the research 
capacity of the various courts be consolidated and that in 


that consolidated facility full use be made of computer 


Seo 


technology. 


It is recommended that there be organized, at 
Osgoode Hall in Toronto, an office of legal research to be 
headed by a director. Thishormtbice;shouldsnbes.stanteduby, a 
number of graduate lawyers who are prepared to make a career 
of legal research or at least commit themselves for a period 
CER LWO, BViearnise Thaigs qcone,, oie) stalin lawyers... shousd. be 
supplemented by the employment of LL.B. and Bar Admission 
Course graduates. The, LL. Beetornaduatesawil lof course .»be 
willing to stay for a period of only one year. However, the 
Bar Admission Course graduates should be hired for periods 
of either one or two years as the candidate prefers. The 
total mumber.,of researchers, .and, law, clerks. (cannot...be 
determined in advance but should be determined by the Courts 
Management Committee. The office of legal research should 
be, available. to. serveiallwofrethescounts of, Ontario. «Asia 
matter of day to day management, a suitable section of the 
office should be assigned primarily to the appellate courts 


and the balance to the trial courts. 


It is recommended that in each region there be at 
least one staff lawyer, the legal research officer for the 
region, and that there should be assigned to this person one 
or more law clerks, either graduates of the LL.B. program or 
the Bar Admission Course. These regional offices should 
work in close cooperation with the central research facility 


iherloronto. 
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CHAPTER! 


Related Matters 


11.1 OPEN COURTS 


442 


other 


Section 45 or the Courts of Uustice Act "and ss. 


OF Code that vtrrvals “and 


proceedings be held 
to 


the Criminal provide 


ig Coen “COurt. Both sections confer 


power on judges depart from the open court rule in 


statutes 
SS mene @ Wr 
filed 


court 


In addition, there are other 
to exclude the public 
AG). The 


that the 


exceptional cases. 


which empower courts (OG. S 


the Young Offenders newS media have 


submissions asking exceptions to the open 


rule should be kept to a minimum. 


It is now clear that free access to the courts is a 
2(b) of the Canadian Charter of 
NO eek 


Charter right pursuant to s-. 
Rights and Freedoms. In Re Southam 
C963) 5 4 beO. Rk. (20d) 113 (C.A8.), thev-Ontarto Court oF “Appeal 
held that free access to the 


implicit part of the guarantee given to everyone of 


LC. Vv. LHe Queen, 


Courts “1s y an anteqral”~ and 


freedom 
of 


of opinion and expression and in terms includes freedom 


the press." 


the terms of 


By vVIrtue:-oL 
departure 
reasonable limit 


free and democratic 


from this 


that can 


the Charter itself, 
= eet 


justified 


rule can exist only 


be demonstrably 
a 


society. appears, 


the 


therefore, 


Witn such a Constitutilonal rigny, news media need 


no concern respecting the open court principle. 


particular laws which restrict access to courtrooms will 
and have been, tested against the Charter (for example, 

NOW Coos ae Caner tec)? ho 
Nowe Sees). leucCrc.. 


Re’ ‘Southam Inc. Vv. ~The Queen, 
(CAL) Re pOUchaM Lic. 


(30) 262) (Ont. Us) 


v. The Queen, 
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11.2 PUBLICATION BANS 


The media are equally concerned about publication 
bans. As in the case <offmaccesseto?) the courts, in general 
terms, ‘ehe Light, of the media “TO publis® 1s pEeovected, by 
constitutional guarantee. There are, of course, exceptions 
to this general rule where publication bans are necessary to 


provect the integrity of a trial Om the ‘Ssafrety Of a Wicness, 


mbm, the, Jight of: sche = constitutional, gquanancecs., it is 
anticipated that. , publication, bans will be used more 
sparingly in the future. It should be pointed out, however, 


Loiat apartat rom the, Charrer, courts .00 NOU Nave nw did, iiever 
had, unlimited power to ban publication (See Re Regina v. 
Unnamed person, “(l1986), 22.'°6C.C. Cw. C30)02040 COnt Cah oal 
Unfortunately, errors are sometimes made and courts will 
issue publication bans when they should not, and the news 
media are obliged to resort to appellate courts in the’ same 
fashion as any other disappointed litigant. In summary, 
there is no need for any recommendation by this’ Inquiry for 
any change in the existing law with respect to openness of 


the, courts or, publication bans. 
11.3 ACCESS TO DOCUMENTS 


Section 147 of the Courts of Justice Act provides 
for public access to court documents unless there is a court 
order /Or Statutory authority to the contrary. In) Attorney 
General, of NoVvauocotia: Vv. wMacintvre (1962) 132) Dob. RCs) 
385. (8.C.C 2), the, Supreme. Court of Canadansubscribed to. ithe 
principle of maximum accessibility to court documents in 
criminal cases, but not to the extent of harming the 
innocent or impairing the efficiency of the process (in that 
case, a search warrant). Drawing the line between public 
accessibility and other legitimate policy considerations 
which mitigate against public accessibility is an extremely 
difficult and delicate task. This Inquiry is of the opinion 
that there is insufficient reason to warrant a 


recommendation that the existing law be changed. 
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However, this does not end the problem. It is’ the 
conclusion of this Inquiry that problems are experienced by 
the public and representatives of the news media alike who 
seek to inspect court documents. These problems do not 
arise because of the state of the law. In the overwhelming 
number of cases, problems exist when the public and the 
media are denied access to documents that plainly should be 
avalLlable to. the. public lfandyjares not! covered. by any 
exceptional rule. The problem exists because court staff in 
the justice system are simply not sufficiently aware of the 
public character of most of the documents within their care. 


As a result of excessive caution, accessibility is denied. 


It is therefore recommended that the Ontario Courts 
Management Committee provide all of the administrative 
offices with a clear statement respecting the public 
character of the documents within the court system and list 


the exceptions (adoption papers, unexecuted warrants, etc.). 


Further, it should be publicized that the regional 
courts management committees and the regional court manager 
are the targets for any complaint by those who feel they are 
being improperly denied access to court documents. Ai 
should be observed, however, that court offices are busy 
places and those who wish to inspect public documents should 
know within reasonable limits what they wish to see and not 
expect administrative personnel to conduct searches for 
them. 


11.4 THE ELECTRONIC MEDIA IN THE COURTROOM 
Section 146 of the Courts of Justice Act provides as 


follows: 


146(1) Subject to subsections (2) and (3), 
no person shall, 
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(a) take or attempt to take a photograph, 
motionapacture;, (\daudiorerecording sor? othex 
record capable of producing visual or aural 


representations by electronic means or 
otherwise, 

(1) at alcourt (hearing, 

(ii) of any person entering or leaving 


the room’ tn which’ a courte hearing” 2s to 
be or has been convened, or 


CLIT y.Of “any, “person sina the buulaiige yin 
which sas court sheaningumis tom .bevore “has 
been convened where there is reasonable 
ground for believing that the person is 
there for the purpose of attending or 
leaving the hearing; or 


(b)iwpublish, broadcast, reproduce Or 
otherwise disseminate a photograph, motion 
picture, audio recording or record taken in 
contravention of clause (a). 


(2)eNothing 4in«subsection-~(1 )., 


(a) prohibits a person from unobtrusively 
making handwritten notes or sketches at a 
court Nearing; or 


(Omeprohibite a solicrtonror pantycdacting jin 
person from unobtrusively making an audio 
recording at a court hearing that is used 
only for the purposes of the litigation as a 
substitute for notes. | 


(3) Subsection (1). does not apply to 
photograph, motion picture, audio recording or 
record made with authorization of the judge, 


(a) where required for the presentation of 
evidence or the making of a record or for 
any other purpose of the court. hearing; 


(bie abn econnection «. wisth «any pinvestitive;, 
naturalization, ceremonial or other similar 
proceeding; or 


(c) with the consent of the parties and 
witnesses, £Or such educational or 
instructional purposes as the judge 
approves. 


AOR 


(4) Every person who contravenes this 

SECTUON aes peu Loy 4 Lor an offence and on 

conviction is liable to a fine of not more than 

$10,000 or to imprisonment for a term of not 

mone .tham six.months, sor to both. 

This»"Iinguiry, “has received a brief from the 
Radio-Television News Directors Association of Canada 
Buvocating tthe “substantial” repeal *4of 757 4"146 Vand the 
admission of the electronic media into the courtroom. It is 
not,.a- part "ofthis stibmission’ “that, the ambitcof the? “public 
trial be expanded but simply that trials, or parts of trials 
that are now public, be exposed to radio and television 


coverage. 


Section 146 has been challenged on the grounds’ that 
it contravenes ss. 2(b) and 11(d) of the Canadian Charter of 
Rights and Freedoms (see R.v. Squires, No.2 (1986), 25 
CAO. = Sa perad (On Ga Merovee CHosyy- Thos far, the 


constitutional challenge has failed. 


11.5 ARGUMENTS IN FAVOUR OF ADMITTING ELECTRONIC MEDIA INTO 
THE COURTROOM 

The- argument. in. favour “of admitting the “electronic 
media "to the’ “courtroom is as).-fLollows. =" LE “is part*of Jour 
tradition, now enshrined in the Charter, that trials are 
hetd=“an= public: In a modern, largely urban _ society, 
physical access to the courtroom by the public is no longer 
as Simple or convenient as it once was. Today, the public 
exercises its right to see and hear through the electronic 
media and therefore the electronic media should be permitted 
in the courtroom, in effect as the eyes and ears of the 


pPublse? 


Presently, the perception of the justice system in 
the minds of the public is largely created by television 
Lictlon, which portrays ithe workings of ithe courts] in 4 
manner that has Little relationship to reality. 
Rad@gitionally,V2e :.Sesataet that. mostlcof thee f£2ietionalized 


courtroom adventures that are shown to the Canadian public 
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are American and seldom accurately portray what transpires 
even in American courtrooms. Our justice system will endure 
and command the respect and confidence of the people only if 
ltvis understood by “1ts ultimate masters, “Ler pecpte.s sLegaL 
literacy in a modern world can be advanced best by the most 
pervasive media: Gadio sand television. The early 
resistance to electronic coverage of trials may have. been 
Legitimate.because of «the state’ of,-the.technology. Extra 
highting ja tanglesofncablesyandstherpresence sot.aknumber 4or 


technicians in the courtroom are no longer necessary. 


In the United States, after an initial rebuff (see 
EStes iv. Texas: 0b965), 2628005. (532> (Uso 25.C a) Velevision 
coverage was held not to violate the Constitution in 
Chandlernve we loridad (1981). ek OlLrSezCt. 4802) (US Sassen ale as 
now said that 43 of the 50 American states permit electronic 
access to the courtroom on either. a permanent or an 
experimental basis. SO far} ,itypdoes-not.. appear fuhatscine 
dire predictions as to the effect of the electronic coverage 
have been borne out. In recent years, radio and television 
coverage have entered the House of Commons, the provincial 
Legislature and even municipal council chambers. A number 
of royal commissions (e.g. the Grange Commission on _ the 
Toronto Hospital for Sick Children, the Estey Commission:.on 
banking, the Parker Commission on conflict of interest 
allegations) have all been the subject of electronic news 
coverage with no apparent ill effect. A great many 
witnesses have testified at all of these commission hearings 
and whatever notoriety may have been visited upon any of the 
witnesses has been very fleeting and bears out at least part 
of the prophecy of Andy Warhol, that in the future everyone 


WilLlLebe famous’ for’ 15 minutes? 


11.6 ARGUMENTS AGAINST ADMITTING ELECTRONIC MEDIA INTO THE 
COURTROOM 


There is, however, a substantial and respectable 


body of opinion that opposes the admission of the electronic 


ae 


media into the courtroom. The arguments can be summarized 
as follows. Electronic coverage will interfere with a fair 
trial cine thaiet aL iwelbe Cur *Che~ apaLelLClpantS.Lnto. actors « 
Witnesses will be less likely to come forward and be willing 
to participate in the administration of justice if they know 


they will be the subject of radio and television coverage. 


The concept of the public trial will be inordinately 
magnified. Public simply means that the trial is not secret 
and that the door is open to those who wish to enter. The 
concept of public.does not mean that the-trial participants 
should be subject to being watched by thousands or even 
millions of people. Electronic media coverage carries no 
real benefits by way of public education. The electronic 
media coverage will simply be used to provide 15 or 30 
second news clips which will distort the picture of the 
trial rather thanescontribute to». any ypublic~y winderstanding. 
Representatives of the electronic media have no basis’ for 
complaint on the grounds that they are excluded. They are 
presently entitled to enter the courtroom and to watch and 
listen and then report to the public via the electronic 
media in exactly the same fashion that reporters from the 
print. media/-watch» and, <Lasten andy then wsarepert their 


impressions to the public via the written word. 


None of the arguments can be dismissed out of hand. 
They each proceed on the basis of conscientious conviction 
and the adherence to principle. What is lacking, however, is 


empirical data. 


in Ontario, in 1950.5. Chief Justice Howland “convened 
a committee to explore ways of improving the court reporting 
Of Court. proceedings in the “press. One of the issues 
touched on was the admission of television cameras into the 
courtroom. Media participation was invited and, as a result 
of a number of meetings, videotape recordings were made of 
the proceedings ina variety of courts ranging from _ the 


Ontario Court of Appeal to tralttic courts “and the tapes were 
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broadcast. These experimental steps were taken within the 
anbitof.sie' 6/06, the., JudicaturevAct, (the, forerunner of, Ss. 
146 ofthe -Courts,.of (Justice Act ),..The videotape. recordings 
proceeded without any serious problems and were conducted in 
accord with a set of guidelines prepared by the Radio and 
Television News Directors Association. These guidelines are 
proposed now as a model to regulate future electronic 
coverage (see Appendix 8). However, in 1983, the Canadian 
Judicial Council passed a resolution that "television should 
not be allowed in court proceedings." This resolution had 
the effect of terminating the Ontario experiments and any 
movement towards amending the law. Ltals wnrortunare erhnat 
the Ontario experimental steps were terminated at this early 
stage. A continuation of the experiment would have provided 
a great deal of helpful material that would have gone a long 


way towards resolving this dispute. 


It is recommended that s. 146 of the Courts of 
Justice Act be amended to permit the electronic media into 


the courtroom for a period of two years. The media coverage 


should conform to the RTNDA model guidelines. At the 
conclusion of the two year period, the experience can be 
evaluated) and, | in the, Light... of that experience, a 
recommendation can be made for the continuation of 


electronic coverage either with or without modifications, or 


its abandonment. 


A ae / TAPE RECORDERS IN THE COURTROOM 


This Inquiry has also received submissions from the 


print media that s. 146 be amended to permit reporters to 
use tape recorders in the courtroom. Te would sO. PLOW miro tt 
course, that if electronic media are allowed in the 


courtroom, there can hardly be objection to the use of tape 
recorders... sit, “ise however, sof some importance: that «this 
submission be considered separately. Peter Calamai, as Max 
Beil ~protessor of, journalismiat «he, University of Regina, 


did a study on the accuracy of quotations taken by newspaper 


= 2.00 = 


FeHOrvers (at, Sthe 2trialcof!sGoling Thatcher: The results 
indicated a high degree of inaccuracy. The submission of 
the print media is that tape recorders be used simply as a 


tool to ensure accuracy and note®for broadcast? 


It is recommended that s. 146 of the Courts of 
Justice Act be amended to permit the use of tape recorders 
in the courtroom as a method of taking notes. This 
amendment should be permanent and not tied to the two year 
experiment respecting the electronic media. Ultimately, of 
course, it is possible that this amendment will be subsumed 
into an amendment dealing with the electronic media but, for 


the time being, it deserves separate recognition. 
11.8 COURT REPORTING 


Lt is *axiomaticvuin' a. courttoftrecord thatcalrecord of 
proceedings be kept. The Ontario Evidence Act, s. 5(1), 


provides as follows: 


5.(1) Notwithstanding any Act, regulation 
or the rules of court, a stenographic reporter, 
shorthand writer, stenographer or other person 
who is authorized to record evidence and 
PLOCeeGIngs 1. «an action Sinva  coure or, in, 3 
proceeding authorized by or under any Act may 
record the evidence and the proceedings by any 
form of shorthand or by any device for recording 
sound) .0Of "a > ‘type ="approved -by-= the Attorney 
General. 


Whilevecourts keep” ‘records, it “ls only” toccasionally 
necessary for the record to be converted into a typewritten 
DEAnSCri Dt. menue orrpare Of tche -eranscripteorta serial. will 
be necessary for an appeal. The transcript of preliminary 
hearings is almost always required Sforvprrial. Other 
proceedings, such as examinations for discovery and the 
examinations of ‘witnesses, “require transcripts ‘Lor-use at 


terval: 
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The production of written records, such as 
transcripteguplays. an importantksrolepinnehe justicem system: 
Some transcripts of evidence are very long and significant 
delays are caused by the time required for the preparation 
Of * this: material. The delay problem is particularly 
noticeable in cases that are appealed. It is necessary for 
an efficient justice system that transcripts be produced as 


quickly and as economically as possible. 


11.9 COURT REPORTERS 


Presently, court reporters are assigned to particular 
courts and even to particular judges. Inj theahighseCount, 
court reporters are obliged to travel the province on the 
circuit with the High Court judge to whom they are assigned. 
Some court reporters are permanent employees of the Ministry 
of the» Attorney General but .a ‘great*many are freelance 
reporters who are paid on a per diem basis. The resort to 
per diem court reporters is caused by the fluctuating demand 


for court reporting services. 


With*the reorganization ‘of the “court structure’ .and 
the elimination) of the--province-wide circuit, it ,)follows 
that some changes can be made in the way in which court 
reporting services are supplied. With the integration of 
courts administration, it follows that court reporters need 
not be permanently designated or assigned to a particular 
court but should be pooled and assigned to courts as the 
business of those courts require. This is not to suggest 
that all court reporters will be the same. The differences, 
however, will be differences in qualifications and years of 
service. The most qualified will be assigned to the most 
demanding tasks, and of course should be paid accordingly. 
At this pcint, it is perhaps appropriate to observe that 
this Inquiry has received a submission from the court 
reporters which has been very helpful. However, parts of 
the submission have dealt with licensing, standards of 


qualification and rates of pay. It is the view of this 


eh a 


Inquiry that these matters are not properly within the ambit 
of this Inquiry and may be more properly dealt with by the 


Courts Management Committee. 


Court reporting services will, of course, be provided 
to the Provinces) Court. on a slocal basis. ,.crmi larly. during 
the phase-out period, local court reporting services will be 
pPLOVidea sto adhe Dastrict, Court. It is recommended as_ well 
that, whenever possible, court reporting services be 
provided to the Superior Court locally rather than oblige a 


court reporter to travel with the judge within a region. 


gS See B SHORTHAND METHOD OF COURT REPORTING 


Presently, in Ontario, there are four methods of 
COUEL, Treportang,. Shorthand reporting 4S.) gcne: (Ono lnalL 
method of court reporting and is the most demanding. To 
produce a transcript, the reporter either types from 
shorthand notes or dictates from shorthand notes onto tape 
and the tape is in turn transcribed by a typist. There are 
obvious problems with this system. The number of competent 
shorthand reporters is declining because of a lack of 
inclination to take up this career. Additionally, the 
shorthand system is a personal system. DEUS e AOILy. «aL Le 
reporter who can either type or dictate from his or her own 
shorthand. This latter factor creates serious bottlenecks 
in the event that asingle reporter is asked for the 
transcript of ~a.number. of (trials. ,And «<ifja reporter. should 


become disabled, the record may be lost entirely. 


a Et Bes Bs STENOTYPE — CAT SYSTEM OF COURT REPORTING 


This is a system whereby the reporter uses a 
shorthand machine to produce symbols on a paper tape. The 
reporter can either type directly from the machine-produced 
tape or dictate from the paper tape onto a recording tape 
WHICH ine turn can be givenutoua typist... TO Chis: point.«.the 


stenotype system is similar to manual shorthand except that 
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it uses a machine. The stenotype system, however, can be 
used, in conjunction with a computer which) can) translate, s the 
shorthandmesymbols “ante, Grexc. This method of producing 
transcript is popularly rserernred: toj asthe computer—assiscted 
transcript system or the vcAT system. This system can be 
used to, produce. a written transcript almost: immediately.» It 
can also display written transcript on a video-display 
terminal concurrently with the proceedings. This system can 
store the material on a computer disk and the transcript can 
be, producedi very qurckly at. a dater date. Those who 
require a transcript can either buy the written transcript 
or obtain maucopyrOf thes transcript inedisk form -whichPeanibe 
used. in <conjunetion with; scomputerssin the officesnotiwthe 
person who buys such a service. There are other advantages 
to the CAT system; in association with other computers, the 
record can be searched very quickly to find specific 


matters. 


11.12 THE STENOMASK METHOD OF COURT REPORTING 


This system is one in which the reporter repeats the 
evidence into a tape recorder and maintains a written log. 


The tape may be transcribed by the reporter or by a typist. 


11.13 OPEN MICROPHONE METHOD OF COURT REPORTING 


This is, as the name implies, a system whereby the 
voices of those involved in the court proceeding are simply 
recorded directly by electronic means. Multiple microphones 
and multiple track tape can be used to record the voices of 
all participants, at the same time, if necessary. This 
system has the advantage of requiring very little training 
for the operator and is becoming widely used in the courts 
in Ontario. A monitor is usually used to ensure that the 
system is, working and .to.prepare a log. As technology 
increases, however, the need for monitoring may diminish and 
it is at least possible that the monitoring function can be 


perlormedsbysthe courtselerk .-,A transcriptvean bewsprepared 


wo AN Re 


from the electronic tape either by the monitor, if he or she 


is Gapable of doing.-<so; ov sby aljtypist. 


11.14 CONCLUSIONS RE METHODS OF COURT REPORTING 


It is the opinion of this Inquiry that the CAT system 
of court reporting is obviously the superior method and its 
use should be encouraged. It is fast, reliable and is now 
more reasonably priced. Itie does, chowever, . mequire livery 
skilled operators. The CAT system has made some inroads 
into Ontario but is not widely used because of the scarcity 
of skilled operators and uncertainty surrounding the future 
Cf Court “reporting “and the: reluctance “of -some court 


reporters to invest in the new technology. 


Inasmuch as the court reporters sell the transcript 
and keep the proceeds, it is generally thought that the 
reporters should themselves invest in the technology to 


produce the transcript. 


On the other hand, it seems apparent that such a 
sophisticated system should be used only when there is a 
reasonably haghn demand for the production of transcript. “in 
some courts, although courts of record, the need to produce 
a written transcript seldom arises. In courts where 
transcript is seldom necessary, it appears that a simple, 
open microphone system would be sufficient. With the 
advances in technology, it is difficult to see any place for 
the other two forms of court reporting and they should be 
phased out. The shorthand method requires skilled personnel 
but remains slow and inefficient. The stenomask system also 
seems to have been overtaken by technology. Recording 
equipment now is easily capable of directly recording the 
voices of the participants without the necessity of an 


intermediary. 


This Inquiry recommends that the courts of Ontario 


utilize the CAT system and the open microphone system. The 
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determination of which system should be used in which courts 
should be made on businesslike principles. In those courts 
in which it is likely that a transcript will be required 
(many of the cases in’ the Superior Court and preliminary 
hearings in Provincial Court), the CAT system. should be 
used. In cases in which transcript is not likely to become 
necessary (for example, civil cases in Provincial Court, 
Provincial Offences Court, etc.), the open microphone system 
should be used. Those charged with the management of the 
courts can make this determination on the assessment of 


demand. 


co Be te 


CHAPTER 12 


Conclusion and Summary of Recommendations 


12.1 CONCLUSION 


in thes foregoing | chapters j2this* Inquiry jhas+made* a 
great many recommendations, calculated to rationalize and 
simplify the justice system in Ontario. Tie = praneipat 
objective throughout this report has been to move the 
justice system closer to the people whom it serves. We have 
thought it essential that, in those cases which touch all of 


our lives with. increasing frequency, one should be able to 


exercise one's access to the justice system quickly, 
economically and expeditiously. iM ipracticale terms ra, this 
means that in our matrimonial difficulties, our disputes 


respecting goods, services and shelter, the transgressions 
OL requlatory laws and other such cases,~we must be able to 
exercise our right to justice without large expense, waste 
of time by litigants and witnesses alike, or unnecessary 


emotional trauma. 


in “che-=systen! proposed! by". this" vreporc. family 
disputes of any nature or size would go to a single court. 


That court would have mediation resources available (even 


before lutcigation began), and would have Simple, 
expeditious, low cost procedures. Smaller civil cases could 
be" brougnte-"betore’ “ay court’) Wiehe quick,,”~-stratqntftorward 


procedures and a non-adversarial approach like that of the 
ranmiy = court. “Crimi nal’ casesy “would” proceed» taster * and 
without unnecessary appearances in court before trial. All 
the courts up to the Court of Appeal would be available in 


all regions of the province. 


To some, the justice system is a remote institution 
whose existence is known only by the cases that catch the 
attention of the mass media. There will, of course, always 
be "big cases" in the justice system which, because of their 


notoriety or importance are the subject of wide interest and 


Pore 


become public spectacles. These spectacular cases, however, 
tend to distort our perception of the administration of 
justice, and it is wrong to regard the courts asa” “distant 
sensational institution of marginal relevance. The justice 
system is not a spectator sport involving only a very few, 
which the rest of us watch with varying degrees of interest 
and amusement. The justice system is a participatory 
enterprise in which directly or indirectly we all have a 
very Large, Stake... andjsingwhichs..we, will, -all. be, called 
eventually to take part, as victim, witness, party or juror. 
We have tried throughout this report to emphasize and 
facilitate this right to participate by recommending a 
Simpler structure of courts, a more efficient management of 


them and a more prudent use of the system. 


Having said all of this, however, some reality must 
intrudes This..,isanot the first oingquiry., into the..justice 
system. There have been others, and many of them have 
simply gathered dust. In Chapter 7, this Inquiry encouraged 
those who manage the courts take the advice of Peters and 
Waterman! s. In. Searchy of, Excellencesand,.+."s«.Do Lt, fixny ic. 
ttyatteawt,, | bak 1s4%< We noted that they should not be 
paralysed by a fear of failure. This same attitude holds 
true for the reform of the courts. Nothing will be achieved 
or improved if nothing is tried. We have attempted to make 
it-Glear.inuthis meports that the: time for-eaction is at hand: 


The system is in danger and reform must not wait. 


If some of the recommendations in this report do not 
find favour with the governing authorities, then other 
recommendations should be devised and implemented promptly. 
It would be wrong to confuse action with an endless’ circle 
of further studies, analyses, and reports which would likely 
do little more than lead to an eventual paralysis. At this 


point, we would do well to recall an ancient teaching: 


God is urgent about justice, for upon 
justice the world depends... 
(EXODUS Rabbah Misnpatim 30:19, 24) 
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12.2 SUMMARY OF RECOMMENDATIONS 

CHAPTER 5 

GENERAL PRINCIPLES 

ieee Government should assess the cost of implementing 


legislation which will affect the courts as part of the cost 
of the legislation itself. 


ae The courts should be properly funded. 

She the, principle that . courts exist. for the benefit of 
litigants and the public must be kept in mind whenever 
reform OF restructuring of the courts is under 
consideration. 

4, When new buildings are required both the courthouse 


and the courtrooms should be designed with handicapped 
parties, witnesses, lawyers, judges and spectators in mind. 


oye ALL courts: and. .court offices ;should, be housed vin» <a 
Single building. 


Ox The Provincial Court should be present in the smaller 
centres of Ontario and should also provide service to the 
remote centres of Ontario. 


The In order to help the public understand the courts, 
information pamphlets, signs, and court personnel should be 
provided, to help..,the public find their way “around the 
Courts. 


on The court system should be economically accessible to 
people of all income levels. 


a The speed with which criminal cases are tried should 
be recognized as important, not only to the immediate 
parties, but also to the public at large. 


AE If counsel is unable to accept a trial date within a 
reasonable time because of conflicts in his or her own 
schedule, he or she must arrange for substitute counsel or 
withdraw from the case entirely. 


A ke A period of training should be offered to all court 
personnel, particularly if the person appointed is to fill a 
Significant post. 


Aas Despite the fact that there must be inefficiencies in 
the court system,.. constant inefficiencies , should mot, _.be 
accepted as the hallmark of the justice system. 


eT Ome 


CHAPTER) 6 
PROPOSED STRUCTURE OF THE ONTARIO COURTS 


ue The needs, of the people: (of Ontario, will be best 
served by a two level court system consisting of a superior 
courteofs general: «jurisdiction, with judges. vappointed’ “by 
federal authority, and a local court” system of Special. or 
limited jurisdiction, With judges “(appointed by provincial 
authority. 


LOCALY COURT OF LIMITED BUR LSDPLCTION 
14, The Provincial” Court (Should be “reorganized as) *a 


Single Ocal courte With .Ccriminal, CIV iol, | aid family 
jUrisdrctrioner Lersnouldvelso functionlas “av youthnrcoure. 


Hs There should be ae_=e single chier yudge ".oL the 
Provincial Court, and there should be seven associate chief 
judges of the Provincial Court - one for each region in the 


province. 


bser mie CLvyLi. Wrisdiction. Of the Provincia CouLrtu, siould 
be increased to $10,000 throughout the province. 


et be In the event that there is any substantial delay in 
the implementation of recommendation #16, the declining 
value of the dollar should be recognized and the power to 
increase the monetary jurisdiction of this court, by 


TECUlLatlOn Or by alltomatic indexing. should “be built ~ into 
the legislation. 


Los On the consent of the parties, a matter beyond the 
monetary Civil jurtsdiection |oftethe “Provincial \Courtymays be 
Heard ine that cOure. 


Lo. The province should seek an amendment to s. 96 of the 
Constitution Act permitting the province to appoint judges 
to hear landlord and tenant cases. 


20:2 It is desirable that ultimately all of the civil work 
inthe Provincial (Court ioe inandled. by “Provincial. CoOure 
judges. Additional Provincial Court judges should be 


appointed throughout Ontario to handle civil matters. There 
will, however, be a period of transition and) during “this 
time, District Court judges should continue to be empowered 
to Sit in the Provincial © Court to hear ‘civil casés in the 
same manner as they are now doing and have done for many 
years. 


aT. The use of deputy judges should be continued for a 
transitional period, but with some modifications. Only a 
small number of deputy judges should be used in each court 
until the transformation of the Provincial’ Court is 
complete. 
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et The Provancial Court, in the exercise “ofits” “civil 
AUGiSoLtctLon, “=snoOuld. iSit wim both the large and ~- small 
communities in Ontario and should not be centralized in only 
the Councy OB district. tow. | [he detaLlis with respect “ “to 
the number of places of sittings should be determined by the 
regional Courts Management Committee. 


23% Them ppimceds SLorm WVU tein. thes ibvanks Suet ype [OL 
pleadings now used in the Provincial Court should continue 
to be used even though the monetary jurisdiction has’ been 
increased. 


24. Any award of costs in the Provincial Court should be 
eon lined m0 Tout LOL pocket rexpenses = for the “costs jor Triling 
and serving claims, witness fees and the like. 


255 The seiminal | 7urisaiction of -the Provincial “Coure 
should be enlarged to correspond with the Crinum 
FULSvPALCtCLON Of jthe Provincial “Court tof “iOuebec solthat “fhe 
Mayjouityeorauallojudges alone *tyuials) scanytbemeard ein’ ithe 
Provaincial-Courer: 


a The whole Provincial Court should be designated a 
youth court and any judge of that court should be empowered 
to hear cases pursuant to the Young Offenders Act. 


21. Serious “and* diEficulrt cases in the Provincial 
Offences Court should be tried by Provincial Court judges. 


leks The associate chief judge of the Provincial Court for 


each region should act as the co-ordinator of the “justices 
Gf tthe “peace “within that “reqion. 


FAMILY COURT 


29." There "should “be~ a “unafied “family “court for~ the 
previnece “ot “Ontarvo;, “which “should form “part Sor the 
Provincial Court system. This arrangement would make 


justice in family law matters more accessible (economically, 
geographically and intellectually) to the people of Ontario. 


BO: The province should seek a constitutional amendment 
to permit the province to appoint judges with full power to 
deal with family law matters, and the power of a unified 
family court should be conferred upon the Provincial Court. 


Bix The judges of the Unified Family’ «Court in Hamilton 
Wino CO” Not wien” “to pecome”™ “part of “the “Provincial Court 
should be assigned to the District Court. 


SURROGATE COURT 


a2 The Surrogate Court should be abolished and the 
Jurisdiction of the Surrogate Court should be assigned to 
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Ehe  PrOvVineialL Court. 


cee The Concurrent spOoweruol, Giesridn sCoune OrmJuSstI Ce sein 
surrogate matters should be continued in the Superior Court 
and any contentious matters should continue to be removed to 
the Superior Court. The exclusive jurisdiction of the High 
Court of Justice to construe wills and give directions to 
executors should be continued in the Superior Court. 


5125 0F THE PROVINCIAL COURT 
34. Increases in the judicial complement of the 
Provincial Court should. be made only after it 1S apparent 


that all of the resources of the Provincial Court are being 
used to maximum advantage. 


SUPERIOR COURT OF GENERAL JURISDICTION 


SD. The High Court of Justice should become the single s. 
96-trial court for the province, 

36 5 The court should be enlarged to amembership of 100 
and should be organized along regional lines. 

eae Within each region the sittings of each judge should 
be rotated in such away that each community within the 
region is exposed to a variety of judges. However, there 
should, not ,.simply be. mini. circuits. within each. region 
patterned after the present circuit system. The judges 


should be rotated only when necessary to serve the needs of 
the region rather than ona ritual pattern which may be 
inconsistent with efficient case management. 


38. Legislation should provide that the judges of the 
court be required to live within the region to which they 
are assigned unless otherwise authorized by the Courts 
Management Committee. 


30°. In each region there should be an associate chief 
justice of the court who will direct the activities of the 
COuULE 


40. The court of general jurisdiction should be named the 
Superior Court of Ontario, a name which accurately reflects 
2ES POSit lon -and function. 


4l. The Superior Court should be separately constituted 
and should no longer ,.be, samply ..a branch jof the .court: ewhich 
includes the appellate court. 
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ABOGETION OF! THE DISTRICT COURT 
rae The District Court should be abolished. 


Une Beginning forthwith, there should be no further 
appointments to the District Court bench. This should be 
arranged in co-operation with the federal government, and 
provincial legislation should be passed which simply reduces 
the number of judges in the District Court as judges retire 
or accept other appointments. THLSi@ Pprocess,Oof , reduction 
will culminate in the disappearance of the District Court. 


44, The appointing authoraties should. dooks first to) the 
members of the District Court when increasing the complement 
Of tne superior, Court. 


45. When the offices of Chief Judge and Associate Chief 
Judge of the District Court fall vacant no new appointments 
should be made to these offices. The duties of the Chief 
Judge of the District Court should be simply assigned to the 
Chief Justice of the Superior Court. 


46. The District Court judges should continue to be local 
juages of the High Court and they should perform such duties 
as may be assigned to them in that capacity by the Chief 
JINStace Of the. superiors Courts 


Ad. All wf, thevstatutory sduties.of.~the District. (Court 
should be assigned to the Provincial, Court as part of its 
Guvidee julie SOLCL Ion. If, on a detailed review of these 


statutes, it is found that any one of the statutory duties 
is of,particular or unusual importance, then that statutory 
duty should be assigned to the Superior Court. 


FAMILY LAW COMMISSIONERS 

48. The family law commissioners should be offered 
appointments as Provincial Court judges, with a view to 
devoting most of their time to the hearing of family law 
cases. 


INTERMEDIATE COURT OF APPEAL 


49. The Divisional Courts, which) 4is, already an, appellate 
court, should be converted into the intermediate court of 
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of appeal for this province. 


DOy. It is considered essential that the intermediate 
court of appeal should be constituted as a separate court, 
with permanent appointments and its own chief justice. 


Sis The’ “name ,’ Divisional “-Courty)’ while Of historical 
significance’, means’ little ‘or nothing’ ‘to “the ‘public. The 
name of the new intermediate appellate court should be 
changed to the Court of Appeal. 


Sa The jurisdiction of the new Court of Appeal should 
include adi) J appeals. both civide ‘and criminalG= which are 
heard Gby #1ther.* the” existing’ Court. “ok * Appeal or "rie 
Bivieironal Court. 


53% The< new! .CourtviGt Appeal..should’’ s2t an? ‘ali’ of the 
regions in the province as the volume of business requires. 


54. The new Court of Appeal should sit in panels of three 
judges. 


So At least in the beginning, the new Court of Appeal 
should be made up of a chief justice and 24 judges. 


56. The best talent pool from which to draw appointees to 
the new Court of Appeal is the present High Court of 
Justice, and it is recommended that appointments should be 
made from the High Court of Justice. 


Ds THEVOFTice “of ‘chief justice’? of thesnew Court “of 
Appeal should be offered to the Associate Chief Justice of 
Ontarzro. 


FINAL COURT OF APPEAL 


BOs The present Court of Appeal should be converted into 
the final court of appeal. 


59; The active final court should be composed of: the 
Chief Justice of Ontario, and six judges of the existing 
Court of Appeal designated by the Chief Justice of Ontario 
on a yearly rotational basis. In a Gourt of such diminished 
Size, there would be no need for an Associate Chief Justice 


ofpOntario.7]When *that- office becomes “vacant’it should ~be 
abolished. 
60. All of the judges of the final court -of appeal) should 


be ex officio members of the intermediate court and should 
be assigned to the intermediate court during those periods 
in which they are not assigned to the final court. 


Gln The final court of appeal should be given the name of 
"Supreme Court of Ontario". 


oe 


G2. An appeal should lie from the new Court of Appeal to 
the Supreme Court of Ontario only with leave of the final 
court. The Legislation, providing tor the furcher appeal. to 
the final court should be phrased in general terms and it 
should be left to the final court to develop the criteria 
for leave. 


63. It is recognized that there will be a very small 
number of cases whose exceptional quality is so obvious that 
the intermediate Court of Appeal should be _. bypassed. 
Therefore, 


it) in exceptional cases, the new Supreme Court of 
Ontario should have power to order that an 
appeal bypass the new Court of Appeal and 
proceed directly to the final court; and 


a1) where there are conflicting decisions by 
different panels of the new Court of Appeal on a 
matter involved in a proposed appeal, the Court 
of Appeal itself should be able to order’ that 
the appeal proceed directly to the new Supreme 
COuULtE .O1 Ontan.0. 


64. In the hearing of appeals, the new Supreme Court of 
Ontario should sit either as a full court ‘or as a panel of 
fave, but in no case “as a court of only three judges. 
However, in hearing motions for leave to appeal, the court 
should sit in panels of three judges. 


65%. section 19 of. the Courts of Justice. Act. should be 
amended to provide that the references referred to in that 
section be heard by the new Supreme Court of Ontario. 


66. Section 617 of the Criminal Code should be amended to 
provide that in Ontario the references referred to in that 
section should be heard by the new Supreme Court of Ontario. 


CHAPTER 7 
THE MANAGEMENT OF THE COURTS 


Of. An Ontario Courts Management Committee should be 
established, comprising the Chief Justice of Ontario, the 
Chief Justice of Appeal, the Chief Justice of the Superior 
Court. the yChiet. judge of the: Provincial Court, the... Senior 
Master, the Deputy Attorney General, the Assistant Deputy 
Attorney General responsible for courts administration, the 
senior official within the Courts Administration Division of 
the Ministry of the Attorney General, a representative of 
the bar and a representative of the general public. The 
Chief Justice of Ontario should chair the committee. 
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68. The committee should be responsible for setting 
operational policies for all the courts and provincial 
standards for the operations of the courts, subject to, 


Ty) (thet Ultimate, avuthormty of the. Judiciary in 
matters relating to the assignment of judges, 
Sitting standards for judges, assignment of 
particular cases and the establishment of sitting 
schedules; and 


iy)’ the -ultimate “authority “or “the “qovernmenc, “or 
Ontario in matters relating to the budget for the 
courts, remuneration and working conditions for 
provincial employees and the geographic locations 
in which court services are to be provided. 


69. The Ontario Judicial Council should be reconstituted 
to comprise the Chief Justice of Ontario, the Chief Justice 
of Appeal,” the Chief” Justice of * the Superior Court, the 
Chief Judge of the Provincial Court, an Associate Chief 
Judge of the Provincial Court named by the Attorney General, 
the head of the Law Society and two representatives of the 
pubLIECc. The Senior Master should be added for matters 
involving a master. 


REGIONAL STRUCTURE 


we The province of Ontario should be divided into seven 
judicial regions, as follows: 


i) North region - Districts of Kenora, Rainy River, 


Thunder Bay; Cochrane, Algoma, Sudbury, 
Manitoulin, Timiskaming, Parry Sound and 
Nipissing. 

Li) “East region - Counties and Regional 


Municipalities of Hastings, Prince Edward, Lennox 
and Addington, Renfrew, Frontenac, Lanark, Leeds 
and Grenville, Ottawa-Carleton, Stormont, Dundas 
and Glengarry and Prescott and Russell. 


111) Central East ..region. = Counties \Districts and 
Regional Municipalities OF Northumberland, 
Peterborough, Haliburton, Durhan, Victoria 


Muskoka, Simcoe and York. 


iv) Toronto region - Municipality of Metropolitan 
Toronto. 

v) Central West region - Counties and Regional 
Municipalities of Peel, Halton, Dufferin, 


Wellington, Grey and Bruce. 
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vi) Central South region - Counties and Regional 
Municipalities of Waterloo, Brant, 
Hamilton-—Wentworth, Haldimand-Norfolk and 
Niagara. 

vii) South West region - Counties of Huron, Perth, 
OxXtOrd,. BAgin, sNiddlesex, Lambton, Kent and 

Essex. 
Migs The seven regions proposed above should be adopted 


for-alie-cne Courts fot Ontario, (othe Courts, Adminrstration 
Division of the Ministry of the Attorney General, the crown 
attorney system, the Director of Support and Custody 
Enforcement and, if possible, all others intimately involved 
in the administration of justice, such as the Ministry’ o£ 
Correctional Services and the Ontario Provincial Police. 


72. The regional structures of the three divisions of the 
PrevinCidal =Court , "~Gthe"SProvineial Offences SCourty and the 
District Court should be modified immediately to coincide 
with the regions recommended above. Further, judges of the 
existing Supreme Court should be offered the opportunity to 
be assigned immediately to one of the seven regions. 


ypehe The regional boundaries should be capable of being 
changed by regulation, and the suitability of the regional 
boundaries should be examined at least every five years. 


74. A Courts Management Committee should be established 
for each region, comprising the regional head of the 
Superior Court, the regional head of the Provincial Court, 
the regional head of the Courts Administration Division of 
the Ministry of the Attorney General, a representative of 
the bar and a representative of the general public. The 
committee should be responsible for actual operations of all 
the-courts"in the region; subject-to Ythe, authority -o£* the 
Ontario Courts Management Committee in matters of policy and 
provincial standards, and subject to the authority of the 
judiciary and the government of Ontario in the matters 
referred to in recommendation 68. 


(han Each of the seven regions should comprise a_ single 
ALCL al OL Strict. ~but. hearings should Continue “to. take 
place in* the varreus’ -existing® judicial centres “within: -a 
region as often as necessary to dispose of the business in 
that centre, and in any event at least twice a year. 


76. The regional structure should be sufficiently 
flexible to allow for the transfer of cases from a judicial 
centre in one region to a neighbouring judicial centre in 
another region. 


its In each of the seven regions, there should be an 
associate chief. judge, ,of “thee lProvineial’ «Court_-and/ ‘an 
associate chief judge of the Superior Court. The associate 
chief judge should have the power, which should be exercised 
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after appropriate wconsul tation wa with iene benehiandse ai ter 
discussion with the regional Courts Management Committee, to 
assign judges to court locations» within thejregion,-~ assign 
individual cases to individual judges, determine the 
totality of workload for sindividual judges and\= determine 
sitting schedules. 


THE JUDLCIARY 


wos Because of the leadership and management functions of 
the regional associate chief judge, appointments to this 
position should be made on the basis of superior aptitude 
for or, ‘demonstrated. ability),in<| judicial» + sezvice “and- ein 
management. 


hoe The judiciary should undertake a periodic, systematic 
evaluation of the performance of judges with a view to 
aiding judges to improve their performance and aiding the 
senior members of the judiciary in the assignment of judges. 


8:0; The sitting year for a judge should consist of 44 
weeks including judgment weeks and judicial training courses 
approved by the regional associate chief judge. 


SLs The normal sitting day for an appellate court judge 
should»bevfourvhourmss «fen la-Superiorycourt) judge, siour ypand 
Gne Nall Hours; Lor a Provincial Court judge, ‘five ‘hours: 


forrarjustice.of thespeace; i sax hours. 


CASE SCHEDULING 


6 2% the ‘schedulangeoty cases: in ethes Pyovancial .~Offences 
Court and Provincial Court should be staggered at intervals 
ef approximately’: two hours through.» the) «working day, 
commencing no later than 9:30 a.m. and extending late into 
the afternoon. The regional Courts Management Committees 
should, conduct) experiments, in y,casenm scheduling <to “tind 
methods that».offer, both “convenience. (tor athes publicesand 
efficiency in operation of the court system, with 
convenience to the public always prevailing. 


3. Evening and Saturday sittings should be considered by 
each regional Courts Management Committee for the Provincial 
COUrt andseProyineral. s\OtfLencesjeCourt. and spilot -¥pnotects 
should be undertaken in each of the seven regions to 
determine demand. Extended court office hours should also 
be considered and tried out on the same basis. 


84. The judges of the Superior Court should be rotated 
only to the extent necessary to ensure a measure of variety 
of experience for any particular judge and to expose each 
community to a variety of judges. 
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SS: Judges of the Provincial Court should be rotated from 
centre to centre for the same purposes as those of the 
Superior Court, although rotation may be expected in the 


Super Lor Count acova,Greaten extent, lat vleastvinitzally. 


86. All courtseshoutdaconduct all \linesack business? (with 
the possible exception‘o£ jury trials)ethroughoutithe year; 
while making appropriate accommodations for the convenience 
of parties, witnesses and counsel. 


oe Where the workload warrants it, judges should be 
assigned to sit as often as possible in teams. 


BEaViGE LOsTuE*eUEERC 


88. The summons served on witnesses should be written in 
clear, plain English and should give adequate instructions 
to the witness concerning exactly where and when his or her 
attendance will actually be required. Witnesses whose 
attendance at the court causes them economic loss should be 
provided with real compensation (though not necessarily a 
complete indemnity). Scheduling and notification practices 
should be improved so that witnesses are given sufficient 
advance warning of when their attendance will be required 
and when an adjournment is expected. 


89. An experiment should be tried with the summoning of 
jurors to hold themselves ready to attend at the courthouse 
on receipt of a telephone call from the sheriff's office on 
the day before they are actually required, without the 
necessity of attending at the courthouse unless and until a 
jury is to be selected. 


90. Appointments and assignments of French speaking 
members of the judiciary (including masters) should be made 
so that there is someone available on short notice in areas 
with a significant francophone population, and someone 
available on reasonable notice in the rest of the province, 
to hear motions as well as trials and applications in the 
French language. 


INTEGRATION OF THE ADMINISTRATION 


Did. Management of the administration of all the courts in 
Ontario should be integrated at the field level and at the 
head office level. This would mean that in each region, 
there would be a regional courts manager in charge of the 
adminastrationyofsall courts operating inothesregion: 


9 2 The administration of the courts of Ontario should be 
integrated and rationalized so as to deliver service to the 
public in any manner that provides efficient service. 
Statutory requirements that there be a sheriff, registrar, 
clerk or other officer in particular locations should be 
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repealed. 


OBe THE LOLEICenOL! bat Lifts sOoLucne Provincial Count so (Civil 
Division) should be abolished and its functions assumed by 
the office of sheriff. Existing appointments of bailiffs 
should be terminated on reasonable notice, and arrangements 
should be made to engage such of the former bailiffs as are 
needed in appropriate positions in the sheriffs' offices. 


93. the of ficerlof. baidiffitotfwthesProvanciali#Courtw (Civil 
Division) should be abolished and its functions assumed by 
the office of . sheriff. (kxasting (appointments of  ~bazlites 
should be terminated on reasonable notice, and arrangements 
should be made to engage such of the former bailiffs as are 
needed in appropriate positions in the sheriffs' offices. 


ar Thenprovistonhorrscourc reporting gsservicesto al laatne 
courts should be integratead within the Courncs 
Administration Division of the Ministry of the Attorney 
General, and reporting services should be provided locally 
within each region as required. 


COURT, SECURITY 


oS Tne provision jOf COULt security. vsnoulds be the 
responsibility of a provincial police force operating at the 
directionjofyithes, Courts “AdministrationmeDivisionm tot serhe 
Ministry of=the Attorney General... Tosthe’ extent thatsuse: of 
municipal police forces is considered desirable, appropriate 
arrangements should be made with the municipal authorities 
involved and adequate funding should be provided for that 
purpose. 


965 The police should be responsible for physical 
execution of civil arrest and committal warrants, at the 
direction) of the sheriff, and appropriate financial 


arrangements should be made with the municipal police forces 
BOY the Carrying lout Of these (functions. 


ovine The sheriffs should continue to have primary 
responsibility “for the enforcement ‘of all “other “civil 
process, including orders and writs that require the 


delivering up of possession of goods or premises, but’ the 
police should have a clear duty to respond to the call of 
the sheriff for assistance whenever the sheriff has reason 
to believe that resistance may be offered. 


ie Sheriffs should be provided with adequate personnel 
EO provide prompt,. efficient service to the-public in, achose 
areas remaining within the responsibility of the sheriff. 
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CASEFLOW MANAGEMENT 


99. Aner hOonuar lo «Courts Management Committee, after 
consultation with the bar and the public, should set targets 
for the time period within which the average case (in each 
line of business coming before the courts) should be 
completed. The standards should be well publicized. The 
standards should be applied, ina flexible fashion, in the 
utilization of caseflow management techniques. Those 
techniques should wanclude status Nearings for civil, 42and 
family cases, pre-trial conferences, motions for directions 
and the assignment of a judge to dispose of all motions in 
complex or interrelated cases. 


LOO. A sophisticated, computerized management information 
system should” “ber sinstalited ins the *courtsof YOntario: “to 
provide ready access to at least the following information: 


number, nature and size of cases commenced; progress of 
cases through each major step; adjournment rates; number 
and type of dispositions; elections in criminal cases; 


sitting hours and days available at each location for each 
COuUrL:; DNactual Ssrevingehours andi cdays*at%each, location, Lor 
each court; judges' sitting schedules and actual sitting 
times, broken down by type of case; average hearing times 
for each type of case in each court. The information should 
be readily accessible in each major court centre for all the 
centres of the province. 


LOM. Court judgments should be enforceable throughout 
Ontario on the filing of the appropriate material in any 
permanent court centre, and the management information 
system in use in the courts should include a computerized 
system to make this possible. 


102. Allotrial.courts andiall .appealvmcounts shoulda “adopt <a 
fixed date scheduling system, making use of professional 
trial co-ordinators who apply overbooking principles’ to 
ensure that judges and courtrooms are kept busy. To ‘the 
extent that!’ a icase cannot. be reached, ‘it ‘should be 
guaranteed a hearing date promptly after the initial one. 
Longuhearings <should, not, be {split but: where, this) “is 
unavoidable, they should not be split into more than two 
segments and every effort ‘should be made to ensure that the 
judge who commences the case is immediately made available 
to ,comp.iete jit... 


L032 The Courts Management Committees should explore the 
use of closed circuit or satellite television and conference 
telephone links for first appearances in criminal and family 
court and for pre-trial conferences in all courts. The 
Attorney General should seek an amendment to the Criminal 
Code to make this possible. 
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104. The government, the judiciary and the Courts 
Management Committees should engage in a constant process of 
evaluation, innovation and experimentation to ensure that 
the court system provides the best possible service to the 
people of Ontario. 


CHAPTER 8 
APPEALS 


2 OS Counsel, in appeal cases, should be required to 
estimate the time needed, and except with leave of the 
court, the estimated time should be the maximum time 
allowed. This estimate should be given not only to the 
registrar jbutY @should: also bel _transmittedmitom them court 
hearing the appeal by inclusion in each factum. 


TOO Statutory recognition should be given to the power of 
the court to impose time limits on arguments in appeals. 


Care Written appeals should be extended to and be 
mandatory in small civil appeals such as the civil appeals 
emanatingwiromy theweProvincial. Courts With. leave, oral 
argument ishouldsibe sepermitteds imesPnréovinctals Court /s¢civul 
appeals. 


ALTERNATE DISPUTE RESOLUTION 


LOG? The judiciary should set up seminars and continuing 
legal education programs with respect to the value and 
operation of alternative methods of dispute resolution. The 
seminars should include instruction with respect to the 
skills necessary to conduct effective pre-trial conferences 
and mediation hearings. 


LO9!, Pre-trial conferences should be compulsory in the 
Superior Court and no case should be listed for trial until 
a pre-trial conference has been held. 


110. Aftemubhe: close ;ofipleadings “ anyoparty ‘to. aiSuperien 
Court action should be able to obtain a pre-trial hearing 
simply by asking for it. 


ils es Pre-trial conferences in the Superior Court should be 
conducted by judges wherever possible. 


ys Ea The Provincial Court (Civil Division) rules should be 
amended to provide that the pre-trial should be held before 
the clerk of the court or referee unless otherwise ordered 
by a judge; and in that instance, the pre-trial must be 
conducted by a judge. 
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AAs Suitable instruction should be provided to the clerks 
and referees of the Civil Division with particular emphasis 
on consumer protection legislation. 


a in Civi t Cases sinwthe Provincial’ Court’, a “pre-trial 
should be a prerequisite before a case is listed for trial. 


Les The rules for family law cases should be amended to 
provide that, prior to the commencement of an “application, 
either spouse may request mediation and that, upon receipt 
of such a request, mediation service will be offered to the 
parties. 


L1G. The Attorney General should seek an amendment to _ s. 
55344. 005 thes «Criminal. Godes,,co0s9provide;: that. e...pre=trial 
hearing in non-jury cases may be held upon order of the 
presiding judge, which order may be made upon the 
application of either.crown-or.defence. 


Med ef The local Courts Management Committee should closely 
monitor the pre-hearing conference in criminal cases in 
order to ensure that the process is not abused. 


ees A voluntary arbitration mechanism should be built 
into the justice system. After the commencement of a 
proceeding, either party should be able to propose that’ the 
Matter be resolved by arbitration. If the, ,other party. or 
parties agree, and the parties agree upon an arbitrator, the 
Matveerrs should. proceed, .forthwithi, to, “arbitration. The 
arbitration, .snould..be, a,..procedure. of.,.record, and the 
procedure should accord with the principles of natural 
justice but the strict rules respecting the admissibility of 
evidence need not be observed. The arbitration award, when 
rendered, should be filed with the court in which the matter 
was commenced and be deemed to be a judgment of that court 
and appealable as a judgment of that court. The fees of the 
arbitrator should be paid by the parties to the dispute. 


COSTS 


ioe For the assistance of assessment officers, the rules 
of the various courts should be amended to spell out’ the 
principle that the paramount consideration in the assessment 
of costs is the value of the work done. 


220. The Solicitors Act should be amended to spell out the 
principle that solictor andclient assessments of costs 
should reflect the value of work done. 


Bs A mechanism should be developed whereby there is some 
communication between the trial judge andthe legal aid 
authority regarding the length of the trial. 


122 Provision should be made that in any trial lasting 
more than two days, the trial judge should be required to 
certify whether the duration of the trial was reasonable or 
unreasonable; and if unreasonable, what an appropriate 
length would have been. The assessment of legal aid fees 
should then proceed on the basis of this opinion. 


THE JUDICIARY 


P23 The Courts: -of  Wustice™ sAce-” should. “be* *amended* ¥to 
providerthet, an #civilwand™tanily “cases, in* the Prrovineral 
Court, a judge should not be bound by the strictures of the 
adversary system in cases in which the parties are 
unrepresented by counsel and in which the interests of 
justice demand intervention. 


1243 Cases of unusual difficulty or technicality should be 
assigned to judges experienced in that kind of case. 


1252 Bankruptcy matters should be assigned to ae small 
number of judges experienced in that field. 


PROCEDURES dIN* CIVIL” CASES 


12 Ge The Rules Committee should add to the Rules of Civil 
Procedure’ a ruve "similar to “rule°37.16" dealinguwith~ both 
oral and documentary discovery where discovery of only one 
person is involved. 


ba Each courthouse should be supplied with telephone 
equipment which facilitates motions by conference telephone. 


L238 In order to encourage and educate judges and the 
legal profession, the Rules Committee should designate a 
number of simple motions that can be dealt with by 
conference telephone at the request of either party. 


oe Similar’ rules’ ~should-**be--enacted.vto “provider * for 
motions by telephone’ conference in the Provincial Court .in 
the jexercise Of dtsvcivinl. andi family, law yurisdiction, 


PROCEDURES IN CRIMINAL CASES 


130" The ~ Chief Judge of the Provincial Count in 
consultation with the Ontario Courts Management Committee 
should issue a practice direction that a procedure along the 
following lines will be observed in criminal cases in the 
Provine fad. Court: 


i). Pies appearance .~ At this time, 1f asked. for, an 
adjournment would be given to permit an accused 
an opportunity to seek advice or legal aid and 
retain a lawyer. This adjournment period would 
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also permit the lawyer time to seek disclosure from and 
discuss the case with a prosecutor. 


Diy OCCOnG. aappearance. -- On (this (appearance, . the 
accused would, 


(a) plead guilty; 
(be pleadvunot guilty vandya: trial) date would = be 
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(CYeCLleECts trial ei SOMes sOLICL COULL srae. Wilcn 
time a date for preliminary hearing would be 
set. 

iit) JIniEo. appearance - Depending on what had 
transpired at the second appearance, there would 
bes iay Sentencing, a trial or oa preliminary 
hearing. 
bse: To the extent possible, the preliminary appearances 
should take place before a justice of the peace, thus 


further conserving the time of the Provincial Court judge. 


eS ke The Attorney General should seek an amendment to _ s. 
Voo(0)] OL) thers Criminal code breliminating — the seight day 
limitation on adjournments. 


33.; Crown prosecutors should be involved to a far greater 
degree in the determination of what charge is to be laid. 


134. The Attorney General should seek an amendment to the 
Ganada Hvidence: Act by adding to that Act a provision 
Similar to rule 53.03 respecting expert witnesses. 


135 The Attorney General should seek an amendment to the 
Canada Evidence Act to add a section similar to s. 52 of the 
Ontario Evidence Act concerning medical reports. 


SO, The Attorney General should seek an amendment to _ s. 
43370r tne Criminals Code which). would provide © that | rule 
making power be consigned to a Criminal Rules Committee. 
Such a rules committee should be composed of representatives 
Of alia sehe  COUrtcS,.WLth Criminal s{usiSaLcLion, in [Ontario 
together with representatives of the prosecution and defence 
bars and the administration of the courts. 


He Ee The Attorney General should upgrade the present 
guidelines respecting crown disclosure to a directive to be 
observed unless the crown prosecutor can demonstrate to the 
Attorney General why, in a particular case, disclosure 
cannot be made. 
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CHAPTER 9 
COURT ACCOMMODATION 


a Re 3 All new courthouse design should be based on _ the 
model of a consolidated courthouse>-and,-—~to-the extent 
possible, current facilities should accommodate’ all courts 
and court offices. 


3 9.% Remote centres should be served by itinerant 
satellite court operations and there should be permanent 
Provincial Court) satellite, courts yin’ smallersecentres A408 
Ontanlo- 


140. Where there is permanent court accommodation, resort 
to ad hoc accommodation should be kept to an absolute 
minimum. 


14at. A complete set of courtroom and courthouse designs 
should be created to be used whenever new facilities are to 
be built or present facilities are to be renovated. 


142. The courthouse should be designed so that judges and 
yurors have. secure access to the courtrooms and the accused 
also has secure but separate access to the courtrooms from 
the holding areas. 


143. The public’ spaces Ona courthouse should be 
maintained and not be renovated into courtrooms and offices. 


144, Courthouses should be well signposted and information 
pamphlets should be available for public use. 


CHAPTER 10 
JUDGES 
145. Where necessary, the chief justice (or chief judge or 


associates) should be provided with an administrative 
assistant. 


146. Appointments to the office of chief justice (or chief 
judge or associates) should be made for fixed terms of five 
years. 


147. Both levels of goverment should approach the issue of 
judicial appointments on a businesslike basis and this issue 
should be addressed well before vacancies arise. 


148. The Attorney General should seek financial support 
from the federal government to establish a national program 
for the training of new judges. If, however, such support 


is not forthftoming from the federal government, the Ontario 
government should establish its own education program for 
judges. 
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Lao. The members of the Ontario appellate courts and the 
Superior Court should be addressed as "your Honour", 


CROWN ATTORNEYS 


Ls OP, The Attorney General's department should scrutinize 
the number of crown attorneys available in the larger 
centres of Ontario with a view to increasing their number so 
that they have enough time to adequately discharge their 
functions other than those of appearing in court. 


5d2 To the extent possible, the use of part time crown 
prosecutors should be discontinued. 


ADMINISTRATIVE PERSONNEL 


1525 The practice Of. fai lang senior administrative 
positions by order in council should cease. 


LEGAL RESEARCH 


Loo. There should be organized at Osgoode Hall in Toronto, 
an office of legal research to be headed by a director. 


154. In each region in Ontario, there should be at least 
one staff lawyer, the legal research officer for the region, 
and there should be assigned to this person one or more law 
clerks, graduates of either the LL.B. program or the Bar 
Admission course. 


CHAPTER 11 

ACCESS TO DOCUMENTS 

i ae ue The?’ "Ontar1o “Courts Management Committee should 
Provide all of “the administrative offices “with a’ clear 
statement respecting the public character of the documents 


within the court system, and they should list the exceptions 
to this’ rule’) 


ELECTRONIC MEDIA IN THE COURTROOM 


Sion Section’ 146° of ~ the’ Courts of Justice Act should be 
amended to permit the electronic media into the courtroom 
for a period. of two years. The media coverage should 
conform to the Radio and Television News Directors 


Association model guidelines. 


Leh Section 146 of the Courts of Justice Act should be 
amended to permit the use of tape recorders in the courtroom 


ea 


as a method of taking notes. 


COURT REPORTING 


eS St. Whenever possible, court reporting services should be 
provildedicho the Superior Court Locably prather Tthan sobkige: ja 
court reporter to travel with the judge within a region. 


NR Sye>™ The courts sof Ontario sheouldroutiiize the-CAl, isystem 
and the open microphone system of court reporting. The 
determination of which system should be used in which courts 
should be made on businesslike principles. 
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Appendix 1 


COURT LOCATIONS VISITED 


Hamilton August 18, 1986 
-~UnitredtFamiiy) Court 
Di eisnLe eucOur e 
=§Provanetal “Courts /Lerimineal) 
and Family) 


TOLrOntoO August 19, 1696.6 
= Supreme ancdabistrice,.Coune 
= Provincial Court (eraminal 
Division) 


Scarborough Auquist 2 072\b936 
“SErOovVincvalL«Courts. (Croiminal 
and Family) 


Toronto August 26," 1986 
—IPLoV incre beCourt (Family 
Division) 
Brampton September 8, 1986 


=eD1LStEEIee. COULT 
= Provincial Court. (Criminal, 
Family and Civil) 


Windsor September 15-16, 1986 
== HrserrecoMeCourt 
= Provincial Courts *(Craminal 
and Family) 


Detroit September 17, 1986 
-eMWayne County) Clreu1 tb Court 


Vancouver September 22-237,.,.1986 
~- Supreme and County Courts 
=" Provincial Court .(Griminalapivision) 


Montreal October 20-22, 1986 
=~ COUure OF Appeat 
= Provincial Court 


2 OS 


COURT LOCATIONS VISITED 


= SUpeCE Lor sCOULt 


= Court of Sessions of the Peace 


=“Youerh Court 


Ottawa 
SO BSc Le ee COUistG 
—'tProvincital Coupes “(Criminal 
and Family) 


- Ottawa-Carleton Law Association 
(at Mont Ste. Marie Conference) 


Thunder Bay 
=" DISEriC te "cour t 


= Provincial Courts (Criminal -and 


Family) 
- Thunder Bay Law Association 


Sault Ste. Marie 
~'DrStrict Count 


= Provinelal Courts (Criminal, 


Family and Civil) 


Bruce Mines 
—"Provincrar Court. (Criminal) 


Sudbury 
+) Deore Tee. (Cour t 


= (Peovincias Courts |(Criminigel, 


Family and Civ id) 


Windsor 
Sus tre Our t 
~ Provincial Court (Criminal) 


Detroit 
=~ «Court Mannexed arbitration 
program 


London 
= Hastraice Court 


- Middlesex County Law Association 


November 27-29, 1986 


December 1 & 2, 1986 


December 3, 1986 


December 3, 1986 


December 4, 1986 


January 26-277 elgos 


Janvany (2:5 ooo 


January 2 Oya elsar 
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Appendix 2 


COSTS IN DISTRICT COURT 


Introduction 


To understand this appendix, one must first understand a 
little about what "costs" are, who pays them, and how they 
are calculated. 


What Costs Are 


i a, COUrL Case, €acCii partly 1S responsivle “Lor paying 
the applicable court fees (for filing “documents, “serving 
documents, etc.), the fees charged by the party's own lawyer 
Lory’, the case,” and” “disbursements ‘paid’ by “the lawyer. 
Disbursements are usually amounts charged by a= person 
outside the court system for a particular service provided, 
such as fees paid to an expert for a report, the cost of a 
Loanecript Of evidence, ecc. These amounts are all called 
“COS tS: % 


Count fees are all prescribed by a government 
regulation. Lawyers' fees are a matter of negotiation 
between the lawyer and his or her client. Disbursements are 
generally whatever the lawyer has had to pay to obtain a 
particular service necessary for the conduct of the case. 


Who Pays Costs 


Initially each party) 1s responsible for his or Her own 
costs (court fees, lawyer fees and disbursements). These 
are called. "solicitor and client costs” because the bill tor 
them is presented by the lawyer to his or her own client. 
However, at the end of a court case, it is usual for the 
court to order the losing party to pay "a substantial portion 
OL “Ghe winning: party's costs. This award “of “costs "to" the 
winner is called "party and party costs" because they are 
COSES paid by one Darty to another party: 


How Parry and Party Costs ~re Calculated 


Party and party costs are calculated according to. a 
tariff of costs prescribed by a government regulation. The 
tariff allows for certain maximum amounts to be charged for 
lawyers' fees. Usually a lawyer charges his or her own 
client more than the maximum amount in the tariff. THUS, a 
party’ s solicitor and client. costs (the amount the party 
must pay to his or her own lawyer) are usually more than can 
be recovered from the other side by an award of party and 
party costs. As avery rough rule "of thumb, party and party 
costs usually are about half to two-thirds of the solicitor 
dnd @ilient “cosies. Sometimes they are less than half, and 


=O 


occasionally they are more than two-thirds. 


When a party has been awarded the party and party costs 
of a case, His of her Vawyer submits a bid of costs to the 
other side for payment. ifthe proper,amount. of party and 
party costs cannot be agreed on by the two lawyers, the bill 
can be submitted for assessment by a court official known as 
an assessment officer. 


The Figures in this Appendix 


Statistics are not Kept concerning the amount of party 


andi vparty costs. in the: “courts. ACCOrdingLy, semise Ingurry 
had to undertake its own research by way of sampling from 
court records. The figures below show all of the party and 


party bills of costs that came before an assessment officer 
in. October, L966. 21n. JTOronto,. suondon,.  Whutby, Sudbury, 
Kingston and Kitchener. Those locations were chosen as 
being «representative, of all. 48 locations ofthe. District 
Court...- Phey” handle. 47/7 72%. .0f. Ene <District. Coure “sy annual 
volume of civil and. famidy actions disposed of ,and.593%. of 
Gival and family. applications. commenced. However, as these 
bills, Of Costs wwere all suificiently contested chat whey 
went through the process of assessment, they may or may not 
be a representative sample of all District Court cases 
including those where the parties agreed on the amount 
properly allowable for costs. 


ITEM TORONTO OUTSIDE COMBINED 
TORONTO FIGURE 


Number of bilis of 


costs assessed 43 26 69 
—| Dreach jor, contrace ue 8 Dae) 
- motor vehicle 9 7 16 
- other personal injury 4 0 4 


or property damage 


- mental incompetency 3 0 = 
- family law 0 2 Z 
= landlord .and, tenant 2 0 Ps 
- mortgage ut a 2 
- Gonstruction lien 0 1 1 
= 70) tes i i 14 


Average total bill* $3,660 $4,447 SEC Pee hat 
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ITEM TORONTO OUTSIDE COMBINED 
TORONTO FIGURE 


Adjusted average 


COC a ts des Sy 220 So, 507 Soyo. 

Pleadings - average 

cost S 90 oa ve See! 
Motions - average 

cost $440 $286 so9L 
Discovery of documents - 

average cost 5 67 S 68 5. 68 
Examinations - average 

cost $448 $419 S430 


Pre-trial conference - 
average cost coe Spb Sle 


Preparation and counsel 


fee - average cost S244 S22, 059 te Soy 


* Moc laades: sone® ball ian MWosoncowok S27,0dil« $e say cewoerday 
trial vand ones bi1ll® outside *Toronto of °$26;444~ £ér “a- 14 “day 
iE Shc 


xk Excludes the two bills referred to in * above, which are 
unusually high. 
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JO FDVLINdOYdd JO FAOVLNGOYdd YaEdWnn WALI 
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ayy JO SUOTRESOCT QPF ITP FO saATReQUeSeAdeA Hutseq se uasoyd arem 
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Appendix 4 


ANALYSIS OF CASELOAD DISTRIBUTION 


SUPREME COURT CASELOAD 





DISTRICT COURT CASELOAD 



























































DISTRICT POPULATION 1985-86 1985-86 
(000's) 
(Rounded) | CRIMINAL CAE VEG CRIMINAL Cee Vierers 

1. NORTH ACTIONS APPL'NS MOTIONS ACTIONS APPL'NS MOTIONS Lav SURR. 
Kenora 36 2 2 a2 4 120 iS 7 26 67 13 179 
Rainy River 20 0 2 14 86 39 75 62 a 9 86 
Thunder Bay 144 12 44 101 182 382 B13 368 116 223 490 
Algoma 124 LL 65 178 14 432 547 470 le 7 fis 283 
Cochrane 87 4 43 54 2 199 286 164 147 9 243 
Manitoulin a 0 2 4 15 9 16 LL 5 0 56 
Sudbury 173 3 68 70 108 275 452 395 150 107 557 
Timiskaming 37 2 22 15 8 39 102 67 84 LZ 144 
Nipissing 74 3 28 46 4 109 250 205 1,018 50 72 
Parry Sound 29 1 30 7 18 26 91 110 21 8 147 

TOTAL 73% 38 315 501 441 1,630 2,349 1,878 3,491 394 A,350 
% OF PROVINCE 8.2% Ji5 23% 7.6% es aly 4 56% 9.8% Teel 6.4% 9.9% 1.6% 8% 
26) EAST 
Prescott/Russell 57 2 16 20 7 122 86 44 395 13 178 
Stormont/Dundas/ 

Glengarry 102 0 Zl 28 0 3iS) 248 54 517 69 383 
Ottawa-Carleton 600 14 219 682 , 040 I37 1,920 2,483 1,594 a, 7:93 LBP S ey) 
Leeds/Grenville 83 2 U3} 57 2 Syl 234 155 476 44 364 
Lanark 48 ab 6 13 a 40 108 48 152 9 231 
Renfrew 87 2 16 84 18 ale 257 147 Papal, 25 386 
Frontenac 118 3 36 74 47 113 437 332 1,299 178 390 
Lennox/Addington 35) Tal 4 6 0 24 66 29 166 qE9) 89 
Hastings 108 3 25 89 4 146 478 284 393 13.7 374 
Prince Edward 22 0 0 0 0 22 54 36 55 12 122 

TOTAL 1,258 38 356 1, 053 is Bea) 73:65 3,888 3,612 6,318 PLAS) A a2 
% OF PROVINCE 14.2% 15). 33 14% Peele Bie 14.3% 8.2% Vote & 12.4% Leos 9.4% 14.1% 
3. CENTRAL EAST 
Northumberland 67 df 10 24 0 41 164 70 223 56 288 
Peterborough 103 0 29 SY] 82 65 399 222 140 103 3) 3) 
Haliburton 12 
Victoria BZ 4 12 aN) 0 65 124 85 41 20 208 
Durham 314 3 114 147 152 617 1,050 320 224 539 813 
Muskoka 38 0 atk 21 56 38 117 Si 63 als) 229 
Simcoe 232 20 95 OG ML PaqS) 358 807 202 1 OS 203 896 
York Region 324 8 79 63 0 409 607 276 Nash) 195 721 
TOTAL Lyl42 36 350 416 1,569 1,593 3,268 eet]2 3,084 il Sabet 3,534 
% OF PROVINCE 122.9% 14.4% 7.3% 9.2% 20% 925s 10.73% 4.13% 8.73 4.63% 12% 
4. TORONTO 
Metro Toronto P37 aesy) 42 2d 893 1,010 ROE S LR Oy desia AWS sy Ae) 64a SSeS! 7,336 
% OF PROVINCE 24.3% 16.9% 47.9% ieee SS UZ. Oe 43.3% 33% 535.3% 18.3% 55% 24.9% 
5. CENTRAL WEST f 
Peel 566 10 116 126 Leys} fi) My PSO) 673 27 Lod 2,099 856 
Halton 264 2 62 209 938 245 829 489 865 258 696 
Dufferin 32 0 2S a 4 1G 86 52 5 18 144 
Grey 74 0 ig} 20 40 72 78 103 36 14 435 
Wellington 140 4 38 58 0 208 369 UES) 613 127 534 
Bruce 58 | 0 14 18 28 24 919 64 80 ual 344 
TOTAL 1,134 16 258 438 Deere 1,678 214 SNS) 1,495 3,786 Lnoel 3,009 
% OF PROVINCE 12.8% 6.4% 5.4% 9.73% 291.7% LOLS 10.8% Snes LOL TS 10.4% 10.2% 
6. CENTRAL SOUTH 
Niagara 369 6 160 240 3 307 WAS 485 617 351) 1,349 
Haldimand-Norfolk 88 8 21 56 98 87 288 U22 232 54 396 
Hamilton-Wentworth 421 Bal 225 56 0 676 556 WES) 27029 i535) yl avekele 
Brant 101 0 19 Bye 328 eS) 376 199 484 187 475 
Waterloo 328 6 2 170 Bi: ale err W235 318 2,928 613 926 
TOTAL DS 0 41 646 574 466 1,406 3, 710 2,903 6,890 PBC NO} Ue eyShs) 
% OF PROVINCE 14.7% 16.5% 34S 12.7% 5.9% 8.4% 2 LS 10% BE toh Se 15.4% 
7. SOUTHWEST 
Essex 316 THe 218 268 305 474 EOS ih shat) 819 614 ioe! 
Kent 105 2 35 56 333 85 321 180 aee7/ 85 457 
Lambton 122 1 72 39 3 94 Sjehe/ 353 831 121 482 
Elgin 69 0 22 29 0 125 R99) 138 304 47 346 
Middlesex 338 22 214 2L3 246 904 Toe 5 300 2,909 895 1,185 
Huron 56 0 2 13 US: 14 UES 43 63 16 262 
Oxford 85 0 sin 8 0 66 263 94 226 66 355, 
Perth 66 2 8 18 i 28 150 yi 1S 14 320 
TOTAL Val Sy 38 582 648 909 4 So) 4,013 2,544 5,344 1,858 4,560 
% OF PROVINCE Sis LES 358 ies ale 14.3% Bee Ore Os Sie e 8.7% LS. LS 7.6% US.58 

PROVINCIAL 
TOTAL 8,884 249 4,808 4,523 7,847 16,685 SOnOg eo ne 2s 35,385 24,342 29,501 
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COUNTY OR SUPREME COURT JUDGES 
DISTRICT PROVINCIAL COURT CASELOAD 1985-86 SITTING HOURS 1985-86 (ROUNDED) 
CREM. DIVA YOUTH COURT FAMILY CIVIL COE CR Te MAIN! VALS 
ae SONGS CRIM.& FAM. DIV. DIV. NON-JURY JURY DIV. MOTIONS NON-JURY JURY 
i. NORTH 
Kenora 26, 354 € 617 739 705 16 119 0 0 2 6 
Be 85/7: 
Rainy River 6225 @ 123 140 346 0 0 0 0 0 0 
F 142 
Thunder Bay 43,919 Led mig! Veo 2,609 LLS 24 9 0 6 433 
E 892 
Algoma 34,248 © 72L 568 Bes 233 83 21 0 Des 112 
F 870 
Cochrane 30,988 e507 eg 1,460 83 1} 0 0 3 106 
; E1697 
Manitoulin 2, 859 Cc 64 ALGO) EYE 4 0 0 Ey 1l 40 
EF 386 
Sudbury 38,649 C 666 1,482 2, 338 136 46 ar 0 81 82 
Sito 
Timiskaming 12,467 emacs 410 835 4 3 0 0 2 24 
; i B 134 
Nipissing 17,491 Csi 506 1, S592 17 8 0 0 get 80 
F 472 
Parry Sound LO, 1382 © 160 166 414 29 27 0 0 12 10 
F 146 
TOTAL 223,302 9,165 6,214 Ie, sou 639 B29 43 32 151 893 
3 OF PROVINCE 7.4% 16% 10.8% 10.1% One 14.6% 4.93% 0.8% Dos 14.4% 
2. EAST 
Prescott/Russell 97, 162 (we eye 244 502 30 0 0 0 0 1 
ig 126 
Stormont/Dundas/ 
Glengarry S033 c 285 601 1, el 53 0 0 0 2 0 
if 270 
Ottawa-Carleton 222,386 © Drie Bi HaD 6,244 rou Sul uh 0 376 440 
Pedi esse 
Leeds/Grenville 22,798 e 280 662 M2) 54 39 2 0 i 53 
F 166 
Lanark 10,943 Gs 122 280 613 2 36 0 3 0 41 
3 oy) 
Renfrew 17), 160 e Leo 789 808 35 0 9 0 i) 8 
F 136 
Frontenac 46,601 Cc 247 Ly eiZ A 5) 135 39 0 0 9 2 
iy 574 
Lennox/Addington 9833 ic TENG 332 742 7 0 0 0 5 18 
¥ 94 
Hastings 32,049 c 310 WAZA 1,469 36 3 0 0 0 39 
F 374 
Prince Edward Byes! ic 58 180 195 4 0 0 0 9 0 
E 43 
TOTAL 405,878 6,469 9,767 14,404 Loud 208 42 8 443 602 
3 OF PROVINCE 13.4% AU Sre Wisi lAURISE, 13.7% ONS 4.73% OL Ls 2.9% Cle the 
3. CENTRAL EAST 
Northumberland 26,301 c Beil 437 i, 553 ahs 0 0 0 6 0 
E ISjat 
Peterborough 28,697 e 361 1,148 1,383 27 Si 0 0 i 0 
1 459 
Haliburton 
14,095 e ey) 488 138 48 i 0 0 9 75. 
Victoria 589 
Durham 85,649 al Ae} 1,784 Sas 103 39 6 0 3 13 
i 876 
Muskoka h3 7352 ie UO 202 639 35) 4 0 0 20 4 
iF LS: 
Simcoe 77,407 Cy lL, 074 1,368 3,080 104 24 2 0 24 209 
Ey 079 
York Region SOF 29 ic 699 870 4,024 121 28 0 0 357 192 
ity 706 
TOTAL 332,842 PyaLs 6,297 15,384 473 TES y/ 8 . pe ee nee 
% CF PROVINCE ces 3.13% 10.8% 12.6% 5% 6.1% 0.9% 0% 8% - 6% 
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COUNTY OR SUPREME COURT JUDGES 
DISTRICT PROVINCIAL COURT CASELOAD 1985-86 SITTING HOURS 1985-86 (ROUNDED) 
CRIM. DIV. YOUTH COURT FAMILY CIVIL GelnV, Deb CURIE Md. NAG 
& P.O.C. CRIM.& FAM. DIV. DIV. NON-JURY JURY DIV. MOTIONS NON-JURY JURY 
4. TORONTO 
Metro Toronto 1,017,197 7,764 IO ge 35,780 4,560 895 692 3,561 204 1,684 
6,900 
14,464 
% OF PROVINCE 33.7% 25.68 21.8% 29.4% 47.9% 39.8% 78.1% 92.93% 13e4e0 e272 
es 
5. CENTRAL WEST 
Peel 181,794 c 1,097 27326) ) (6,124 162 68 29 0 133 268 
Bunly222 
Halton 72,045 © RG 1,149 2,675 148 30 0 0 0 162 
F 646 
Dufferin 6,415 c 108 173 493 12 10 17 0 5 5 
F 141 
Grey 15,706 ©  wW5e 476 828 66 a7 0 0 0 0 
i aaa 
Wellington 36,504 C 345 874 2,282 119 2 0 0 2 26 
F 283 
Bruce 18,516 eas 369 536 49 5 0 0 0 0 
L F183 
TOTAL 330,980 5,037 5,367 12,938 556 132 46 0 140 461 
% OF PROVINCE 113 8.8% 0.28 10.68 5.8% 5.9% Boos OS 9.2% 7.4% 
6. CENTRAL SOUTH 
Niagara 86,557 Cc) 955 BS eit 128 77 39 0 7 434 
F 898 
Haldimand-Norfolk 23,472 © 2a 657 931 14 5 0 0 10 184 
F 248 
Hamilton-Wentworth 172,546 Cc 1,429 2,331 4,865 258 100 0 0 77 484 
m i, 35 
Brant 22,919 evs 842 1,419 68 24 n) 0 4 103 
Bsa 
Waterloo 80,709 c 905 1,785 4,298 368 4 0 0 33 208 
F835 
TOTAL 386,203 Teall Bps72) le, 50 836 210 39 0 131 1,413 
% OF PROVINCE 12.88 13.38 44s Uses BGs On G 4.4% 08 8.63% 22.83 
7. SOUTHWEST 
Essex 100,444 Gi 735 1,837 3,868 405 160 7 36 1 259 
F 650 
Kent 32,981 C87 Deos2u yey 024 67 28 8 0 0 52 
F 461 
Lambton 31,854 Cree 1528 ncAne ms a4 155 9 0 0 2 0 
sas 
Elgin 22,621 @ Biot 796 1,042 46 22 0 0 0 0 
a ie 
Middlesex 87,871 ey Ons W867 a, 385 432 119 L208 24 236 
F 1,076 
Huron 8,834 c 71 307 614 0 0 0 0 0 0 
im Dil 
Oxford 20,389 cC 239 Slit 2 OS 44 1 0 0 0 0 
|) Se 
Perth 19,095 Cc 166 545 391 0 0 0 0 0 7 
F140 
TOTAL 324,089 6,811 9,492 14,725 1,149 339 16 239 37 554 
% OF PROVINCE 10.7% 11.9% 16.3% 12-13% 12k eee ise 18% 6.23% 2.48 8.9% 
PROVINCIAL TOTAL 3,020,571 57,268 58,341 121,786 9,520 2,250 886 3,835 il, BAG 6, 200 
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DISTRICT COURT JUDGES SITTING HOURS 1985-86 









(ROUNDED ) 








PROVINCIAL COURT JUDGES 
SITTING HOURS 1985-86(ROUNDED) 




















































































































































ery s L CRI MEN AL 
NON-JURY JURY DIV. MISC. SM.CL. MOTION NON-JURY JURY APP. BAIL CRIM. FAM. POG YOUTH CLV. 
l. NORTH 
Kenora 47 0 49 all 38 33 2 782 383 255 
: eS 
Rainy River 16 0 Abit 10 32 30 68 18 0 6 447 108 100 116 a 
Thunder Bay 313 34 88 25 uf 247 594 9% 36 ee. 1,304 495 443 365 240 
Algoma 570 0 178 70 A, 492 958 346 41 80 Le Oe 271 434 434 PE 
Cochrane 54 1 45 8 0 174 91. 22 9 990 290 205 239 129 
Manitoulin 5 a 8 18 if 20 4 5 0 172 34 aN) 20 45 
Sudbury 186 gel 92 18 if 329 183 3a 19 P3114 464 464 361 219 
Timiskaming 78 6 28 2 3 69 4 291. Giz) 87 41 74 
Nipissing 60 ata Lg yi 0 127 3 776 202 326 248 165 
Parry Sound 62 5 44 10 3 27 4 308 72 VS wi 78 51 
TOTAL 1,391 69 562 209 90 1,548 7,956 2,416 2,482 20700) D266 
$ OF PROVINCE 12.2% 3.4% 14% 52k 4.4% 11.2% 12.6% 12.1% La LS Las 8.6% 
2. EAST 
Prescott/Russell 54 0 18 M7) 0 
Stormont/Dundas/ 
Glengarry 15: 0 35) 3 0 
Ottawa-Carleton 786 2g) 159 234 0 1,242 
Leeds/Grenville 59 3 43 0 76 
Lanark 33 3 14 9 21 
Renfrew 86 8 a3) 10 Ly? 
Frontenac 27) 9 58 17 iS5 
Lennox/Addington 23 0 6 15 36 
Hastings 78 8 69 8 95 
Prince Edward 36 0 3 4 Bz 
TOTAL pe 60 438 314 447 1,649 
OF PROVINCE 222% 2.93 WOL9S™ 35.4% 173 11.9% 
Al 
3. CENTRAL EAST 
Northumberland 12 0 26 0 6 
Peterborough 69 16 32 12 1 93, 167 150 
Haliburton 90 0 42 3 33 
Victoria 85 0 30 Alls} £22 i153 12 90 678 23 154 62 
Durham 429 26 230 23 (0) 506 984 580 58 34 3,026 864 973 594 i33 
Muskoka 2 3 6 1 52 45 91 22 ile 2 399 LSE 248 89 84 
Simcce Be 29 222 Syl 144 459 560 784 88 44 3,073 823 933 659 309 
York Region 263 2 99 215 0 203 SL 22 2 Oe 639 492 ges 519 
TOTAL ie? 76 645 245 540 L,oS8 223 109 q2 LOD BylSs: 4,778 2,091 1,458 
& OF PROVINCE 10.4% B68 LOnwdiss WLORGe 2OMS ee Lalas 12.8% 15.5% 19.3% 15.8% 21.5% 17.8% 10% 
4. TORONTO 
Metro Toronto 2,990 aks} 0 414 0 3,464 4,441 4,285 628 523 29,468 5,994  10;,489 4,495 6,146 
% OF PROVINCE 26.2% 57.1% = 28.4% = BS v6 Ue PRGA) 29.2% 36.2% 74.6% 46.6% 30.1% 47.1% 38/.3% “41.8% 
ale 
5. CENTRAL WEST 
Peel 352 Hs 501 338 0 633 23.545 sa RS 145 6,037 1,249 Zoo T,Oal 260 
Halton 383 pet 307 40 0 646 441 282 35 1,808 312 780 218 450 
Dufferin 204 2 LL 0 a5 87 20 19 4 a95 72 P32 59 54 
Grey 87 1 cle 0 0 0 123 65 3 505 333 283 ial 81 
Wellington 145 3 24 49 0 141 192 116 19 764 390 341 130 237 
Bruce 136 0 22 32 39 5 tg 2 13 479 138 $73 TS 78 
TOTAL L307, 20% 876 459 74 NS Bow Bpeud 219 ks 9,988 2,494 4,095 1,634 1,166 
% OF PROVINCE Liat Os 229% " 226% 28.1% 10.9% 17.4% 15% D2: AOR SS) ed 8s 12.152 18.4% 23.9% 7.9% 
6. CENTRAL SOUT 
Niagara 429 65 281 30 8 622 Wie: 538 54 3,594 Mel2e W249) 559 486 
Haldimand-Norfolk 117 3 57. 24 118 194 84 146 6 586 228 iN 121 150 
Hamilton-Wentworth 349 192 0 55 0 518 894 361 3/3 3,958 adr Al peeAisyel 80 477 
Brant 141 54 29 2 0 227 198 4 840 348 238 174 tS 0 
Waterloo 498 48 214 50 0 627 290 43 3,039 658 912 456 522 
TOTAL 1,534 362 581 161 126 PAs) Lo 3a 140 E20 a7 5,085 3,802 2,190 1,785 
% OF PROVINCE 13.4% 17.4% 14.6% ioe 438% 15.9% 10.4% 8.13 19% 255m Ls Us Se me! ee Op | 
7. SOUTHWEST 
Essex 439 27 379 85 3 682 918 83 2,416 672 879 403 291 
Kent 167 2 107 59 0 230 118 40 567 326 326 198 90 
Lambton 180 iL 138 28 2 294 oF 27 1,205 794 411 329 201 
Elgin 44 10 20 7 wee 98 60 qi 642 315 170 197 108 
Middlesex 575 34 143 68 1,016 534 539 pel 4,196 852 918 590 390 
Huron 45 0 32 0 2 60 0 4 330 68 168 62 54 
Oxford 130 15 5? 14 122 28 38 als) 540 L53 194 132 180 
Perth 43 0 ay 1 63 0 68 5 769 278 491 115 84 
TOTAL i, o23 119 903 262. Wesos 1,926 1,838 262 128 UO,175 BS, 458 el Polow 2,026 1,398 
% OF PROVINCE 14.2% Sy eer Ae, tele bes My acy 13.93% 12.5% 15.1 18.3% 17% LTS 16% 17.3% = 5% 
PROVINCIAL 11,429 2,086 47005" 2,034. 2,630 “13,822 £4 69S 2) PSF 701 68,294 I9eS26" 22,270) We pad) 14,716 
TOTAL 
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NOTES FOR ANALYSIS OF CASELOAD DISTRIBUTION 


GENERAL COMMENT. Statistical reporting “for. the 
courts is at present plagued with inconsistencies, 
inaccuracies and lacking information. It is difficult to 
compare «statistics: from court £0 court, .or even from county 
to County for the Same court, for these reasons and because 
cases may be reported on a different basis for the different 
courts. ihe figures’ used,, in. the Ganalysis “of, ‘caseload 
distribution represent the best available figures, made as 
consistent as possible, for as recent a period as’ possible. 
They should be used as a general guideline only and not as a 
precise measurement. 


SOURCE. Population wfigures are’ from. the 1986 
Municipal Directory, published by the Ministry of Municipal 
Affairs. All other figures are obtained from the Ministry 
on the Attorney Generals “principally” from Statistics 
assembled by the Computer and Telecommunications Services 
Branch of that ministry for the fiscal year April 1, 1985 to 
March 31, 1986 (the most recent annual statistics available 
abrtime’ of writing); 


CASELOAD. Caseload figures are for cases disposed 
Of, {except Lin. (Provineral = cGoure. (Civil. Division), ..where 
figures are for claims issued in calendar year 1986. Cases 
disposed of include those disposed of by registrars and 
clerks. 


SUPREME COURT CASELOAD. These figures are for High 
Court judges ‘only and (do™ mot inelude Vocal judges or 
masters. 


APPLICATIONS AND MOTIONS. Figures are for 
applications and motions commenced, not disposed of. Supreme 
Court application and motion figures usually include some or 
all applications and motions intended to be heard by. local 
judges: compare with sitting hours figures. Supreme Court 
Sitting hours figures for motions include applications. 
Figures do not include motions heard by masters at "Toronto, 
London, Ottawa and Windsor. 


UNIFIED FAMILY COURT. This court, which exists only 
in Hamilton-Wentworth, hears all divorces and other family 
law cases in that judicial district. Sitting hours are 
included in Provincial Court sitting hours. 


SITTING HOURS. Hours shown are net hours actually 
spent hearing cases in court, rounded to the nearest whole 
now. 


SUPREME AND DISTRICT COURT SITTING HOURS FOR MOTIONS. 
Several counties show no sitting time on motions. Presumably 
the hours are included in other sitting hours. 


TORONTO DISTRICT COURT SITTING HOURS. SLE ring nours 
for divorces heard by local judges are not reported, but. are 
presumably included in the Toronto High Court divorce total. 


PROVINCIAL COURT SITTING HOURS. Figures fOr 
Provincial Offences Court probably include justices of the 
peace in many cases. Civil Division hours. are estimates 
only (except for Toronto), for calendar year 1985. Estimates 
are based on three sitting hours per sitting day. No more 
accurate figures are available. Civile sDiga sions yoitteng 
hours include deputy judges, and may to some extent be 
duplicated in District Court judges sitting hours for small 
claims. 
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Appendix 5 


GUIDELINES TO CROWN ATTORNEYS AND OTHER CROWN COUNSEL IN 
THE MINISTRY OF THE ATTORNEY GENERAL WITH RESPECT TO 
DISCLOSURE BY THE CROWN IN CRIMINAL CASES 


inErOdUcCT LON 
dig It is recognized that generally there is a duty on the 
Crown: 
(a) to disclose the Crown's case; 
and (b) make defence aware of the existence of any other 


evidence relevant to the main issues which may be 
helpful to the defence and which is worthy of 
consideration by the Court but which the Crown may 
not: antend. to call. astpart.of Hisscase,. 


2% These guidelines are intended to provide a method of 
making such disclosure. 


3. fe is “recognized. -that the “precise —mechanics ox 
procedures adopted in carrying out these guidelines will 
Vay SL Eom “Pur Isdicrion «ko tepumksdicurony throughout “the 
Province and will be determined by the local Crown Attorney 
in accordance with local Crown and Police resources and with 
the needs of the’ local Defence Bar. 


4. Generally, disclosure with respect to summary 
conviction and hybrid offences need not be as formalized as 
with other indictable offences. 


First Appearance Disclosure 


Ses al) Where resources: and personnel, permit. the accused 
should be provided at the time of his first appearance with 
a =documentjysimilar/.ans mature «itor Appendix,  *TAT> to ~these 


guidelines [not attached]. 


(b) Where resources and/or personnel are insufficient 
tomprovides sucha. document, - the;-Crown«=-shouwld -take every 
reasonable step necessary to ensure that any accused or his 
counsel or counsel's agent who seeks such information at or 
near the time of the first appearance is given. such 
information joraliy. 


=O 


Disclosure SUTEICIent .to #Enaole Counsel! to Set. a Date to 
Proceed 


6. AS VSO00n” as) possible fatter the Wurst’ tappearance rand in 
any “event berore’ the date set for the *purpose of *setreingva 
date” (which “ian“"someyurisdictions Ts" *referred™ to as “an 
assignment court, dare )jysthe Crown, ‘at tie request in “wrvemd 
Of counsel (hor. aCCused ‘Or COolUnce! "Ss agent, ‘Should provede 
the following: 


(a) a copy of any written statement by the accused to 
a person inrauthorityrande disebocure Sof any oral 
statement made™ bythe =accused™ to "a “person Vim 
authority of which “the” Crown is aware ‘and ‘which 
the Crowh, at the= time “of'disclosure,’ antends: to 
tender as part of the (Crown's ‘case-in-chiet vat 
Erial) Om ans undertaking, .to, provide «same, when 
available; 


Vy" a ’copy<—eft relevant “Vaboratory © and/or scientitic 
repores*if available orv'an undertaking to. produce 
same when available; 


Ce) diselosyre of, the»accused"s \ecraminal”’ record ‘and; 
where in the Crown«-counsel'’s: view relevant, ‘the 
criminal record of any witness; 


(d) a copy of any medical report which relates to the 
accused ior "the Fvictim "and “which we! direculy 
relevant to -thee'charge(s)\"6r> an lindértakings &6 
produce same when available; 


(e) photos, films and other documents intended to be 
entered: where preparation and resources permit 
and the mature Wot +*:hel wexhiba vs Meugges tt watt te 
reasonable for “the ‘Crown’ to" provide “copites “they 
should be provided; in other cases, an opportunity 
tO inspect will be sufficient, "even mn ithose Cases 
where, 1 1S appropriate to. provide copies, ie as 
Pecognl Zed Ehat it swab otten. moto pe possible to 
provide" such’ Copies at thisiearly -date, in which 
evens -an PF undertaking! oO? produce. sprior] to hehe 
preliminaryrhearing “Or “trval'will. be sufttorent- 


(f) psen, eutlines,or synepsis efi the evidence ‘of, the 
witnesses whom the Crown, at the time Cr 
disclosure; intends’ to Jealil %as part. Of sthevCrownls 
case-in-chief at. Uinigralal + an oral Outline fox 
Synopsis, with a reasonable opportunity to take 
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nNOLes. Shain be ssubiicrent gsfom,.-che={ourpese .of 
DLOVIGdENnda COUNSel, (With SUELICIeERE jantormatLons to 
set a date to proceed with a trial or. preliminary 
hearing as the case may be: if a written outline 
Or synopsis is available at, this early stage, it 
may be provided” ian. lieu of an ‘oral ovutblane.or 


synopsis: 
(Gg)  -any-further information: Crowh counsel considers 
appropriate reducing, where circumstances 


warrant, the names and addresses of witnesses whom 
the Crown at the time of disclosure proposes to 
call as: paenelhioli thems Crownr Stecase-1n-chier at 
trial; in any case where names and addresses of 
witnesses are provided, the police should be asked 
to contact the witness to advise the witness of 
the fact that he or she may be contacted by the 
Defence iranda-that:, bt mpsterups LoOsythe jwiltness: fo 
decide, if he or she wishes to be interviewed. 


Pur ther’ eDirsclosnres Prior to the Date? "Set to=Preceed with a 
Pre Jimanary shearing for fini ad. 


Hacr Gar) Put 21 any undertakings made pursuant EO 
paragraphs 6(a), (b), (d) and (e) above. 
(b) In summary conviction and hybrid matters the oral 


outline or synopsis of the evidence of witnesses provided in 
the manner described in paragraph 6(f) above together with 
the disclosure provided pursuant to paragraph 5 shall, as a 
general rule, be sufficient if Defence counsel has been 
su£Efrerventiy intormed in that manner) prior to, the setting of 
the date to proceed. 


(a) Int andietable “(non-hybrid)” maccers, -Crown counsel 
should, at the request in writing of counsel for the accused 
or counsel's agent, provide a written outline or synopsis of 
the evidence of the witnesses whom the Crown, at the time of 
disclosure, antends to: calleas part, of “the: Crowns case. at 


trial, unless. “in “the. onan onieof). thei Grown , there -are 
extraordinary circumstances which make such’ disclosure 
inappropriate. Such a written outline or synopsis may take 
the form of a document. “prepared ‘for, sthe purpose of 
disclosure, copies, of “Will Says"*”" or where considered 


appropriate by Crown counsel, copies of statements of the 
witnesses which have been reduced to writing. 


be Crown counsel, in his discretion, shall determine how 
disclosure prior to the preliminary hearing or trial can be 
made to an unrepresented accused. 


-3 nos 


Os It is expected that although Defence counsel will use 
tis. JOWM “GiESCretLon- as to Wie @porerom nor Ehetcontent “of 
written’ disclosure nie’ wil! communicate: tovnis! ‘clvent, 2t as 
expected “that het will retrain® from] provading such written 
disclosure /or ‘copies -thereo (vo “ins <clirent. 


10. It is expected that when the written disclosure is in 
Ene .form.of ca. "Will Say" or isvynops is: 


(a) Defence counsel will refrain from any attempt to 
treat such written disclosure as a statement made 
in Wrilcangeer teduced toOmwrating® for wpurposes of 
os. ViOb-of@ they Canada, Evidence. Act., dor for the 
purpose of Similar cross-examination at a 
preliminary sanguir y; 


and (b) if counsel chooses to cross-examine on the content 
of che sdocument yf hes wii tretrainasirom doing so 
Without, first apobying .cowtne Court “co haves the 
JuGyY,. .excluded, for the, purpose, sof determining 
whether the "Will Say" statement is a notation of 
a prior oral statement relative to the subject 
Matter Of “the: case and Inconsistent with» the 
witness' present testimony so as to permit 
Cross-eOxatii nation *purstiant. tors. Liy-oficthe Candda 
Evidence Act. 


Liee Int indiecable (non-hybrid) i matters wiiaisitexpected (ehat 
after receiving the disclosure referred to above Defence 
counsel will advise the Court ‘and the Crown, prior to the 
date set ‘to proceed, the forum in ‘which his ‘client “elects “to 
be tried. 
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Appendix 6 


STANDARD 
COURTROOM 
PLANS 





DISTRICT OR SUPREME COURTROOM 


Scale: Approx. 4” = 1'0° 
(NON JURY) 
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Appendix 7 


* CBA RECOMMENDATIONS FOR JUDICIAL APPOINTMENTS 


Federal Judicial Appointments 


is 


The sfinal decisions) ont appointments” cf wyudges = must 
remain with the government. However, appointments must 
be made as the result of an established, well known and 
understood advisory process to facilitate selection of 
the best candidate. 


Nominations or suggestions for candidates should be 


encouraged from a wide variety of sources - judges, 
lawyers,” politicvans “atetall levels “and the Ppubite 
generally. 


The Canadian Bar Association National Committee on the 
Judiciary has improved the process, but by its nature 
it cannot ensure’ “that “only the “best candidates” are 
considered for appointment. 


In a federal system where judges adjudicate on both 
PEGS A) cll View ICOM ICA, Ales CAL Ube AT OGL IN Diet eel W piel ees 
essential for meaningful consultation “Cor "take place 
between the federal appointing authority and provincial 
attorneys-general. This consultation has been 
inadequate or completely lacking in the past. 


Consultation in advance of appointments should also 
take place with the chief justice of the relevant 
SOuUrt. Here again, consultation has often been 
inadequate or completely lacking in the past. 


The necessary consultations with attorneys-general 
should involve the federal minister of justice at some 
stage or, in cases that concern the prime minister's 
prerogative, the prime minister. These consultations 
are too important to be delegated completely to staff. 


To -avold delays in fiddling vacancies on the’ bench, sthe 
selection process should be initiated well in advance 
of anticipated vacancies. 


Appointments to the Supreme Court of Canada must 
continue to be representative of the regions and legal 


DO™ 
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systems of Canada. The minister of justice should 
consult the chief justice of Canada and the 
atbterney-general» (or wWainister “of o justice) of >*the 


province from which the appointment is to come, or the 
attorneys-general of the provinces in the region from 
which the appointment is to come. Dri waoceeien, <ihe 
Minister “or gustice PshoukdPirobtaim and takes into 
CONSIMETSCION = tne riVvews “OSV all Mecthen? provincial 
attorneys-general and ministers of justice. 


Because’ the Federal Court,of, Canada is the "only court 
Fors Suits = against the redenallitrown, 1) asiPimportant 
that the selection process remove all perception of 
bias in favour of the federal government. At present, 
Chas. scOMuGbi as pencel ved by many, LrLontiyvrorawrongiy, as 
a government-oriented court because so many former 
politicians and federal officials have been appointed 
TONG. 


Parliament =shouldy not play ac rolelan’ ther*selection or 
appointment of federal judges. It is neither necessary 
nor desirable for the legislative branch to be 
mnvolved.) It 18 contrary £0 the Canadian tradition for 
the ‘appointment of s=judges (to be subjected” to fa 
congressional-type process of public examination and 
review. 


Advisory Committees on Federal Judicial Appointments 


NRA EY 


12s 


We ... recommend that there be an Advisory Committee on 
Federal Judicial Appointments in each province and 
Cerritoryeytoe Madvise” the ismintsters’ ol. qstice on 
appointments ~to- section? 96: ‘courts: (and tos the “Supreme 
Gourte on Canadas 


Eachs prevanciab «or _territorival ‘committee Sshould *:be 
composed of the following members: 


1) the Schveh justice-ob ithe province son sternitory, 
or his or her delegate, who would chair the 
committee; 

ii) one person appointed by the federal minister of 
justice; 
1371). oné’ person “appointed by the attorney-general or 


minister ‘of justice of the provinee or territory; 


iv) two lawyers, one appointed by the governing body 
of the legal profession and one by the branch of 
the Canadian Bar Association in the province or 
territory concerned; and 


RSE 


LAs 


L5Bk 


LG. 


Ly die 
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v) two lay people representative of the public to be 
appointedmby imajeomuy vote of puhe,-olher smembers 
of the committee, Government and Crown 
corporation employees, and Members of Parliament, 
the Senate or the provincial legislature would 
not be eligible for appointment as lay 
representatives. 


Save for the chief justice or delegate, members should 
serve for a maximum term of five years, and terms 
should be staggered to ensure continuity. Travel, 
secretarial and )soutl fof pocket” expenses» of “committee 
members “should ibersthe) responsibility sof. the, federal 
government. 


A committee would be consulted by the federal minister 
of justice on ahlyfpracancies loccurringe int ua ta yprevines 
and would submit to the minister the names of no fewer 
than vy three people “qualified toveirll “each “positron. 
Committees would consider names suggested by the 
minister and by other sources, and should also seek out 
names of candidates themselves. 


While committees are understood to be advisory, the 
Manvster (of> Justace: would be expected towmakey each 
appointment from the Last Supplied, “or; fair Ling 
agreement, to ask the committee to bring forward 
further recommendations. 


Conmipttees! would? 'establish “their, own procedures for 
determining the qualifications of candidates, including 
consiiltation. withthe chier. justace~ or ichiefr gudge of 
the court concerned. All such investigations should be 
conducted in confidence. 


The appropriate advisory committee should also -be 
Consul ted’ by ther minister of Justice wiih Eespect to 
elevations, fsomre one) count -te, another. Proposed 
elevations should not be treated differently from other 
appointments. 


The prime minister. should consult the appropriate 
committee with respect to the appointment of chief 
Justices, associate chief justice and chief judges from 
among those already serving on the bench. Appointments 
to these positions direct from” “the! bar “should “be 
treated in the same manner as other new appointments. 


ee = 


13. “ihn whe case of ‘appointments to the “Supreme Court of 
Canada, the relevant advisory committee(s) would be the 
one for the province, or those of the provinces in the 
region, from which the appointment is to be made. For 
these appointments only, advisory committees could 
submit fewer than three names, or no name at all, if 
they deemed appropriate. 


In the case of the Federal Court of Canada, the Tax 
COULCy. ANd, -any..Othner federal. courts. that -might be 
created, a separate advisory committee is required. 


19. We ... recommend that there be an Advisory Committee on 
Appointments Gor Peder ad Courts composed. of Eae 
following members: 


1.) the chief justice of the Federal Court of Canada, 
or his or her delegate, who would chair the 
committee; 

ii) one person appointed by the federal minister of 
justice; 
1ii) two lawyers, one appointed by the Canadian Bar 


Association and one by the Federation of Law 
Societies of Canada; and 


iv) three other people, at least two of whom are lay 
people representative of the public, appointed by 
majority vote of the other members of the 
committee and taking into account the need for 
regional representation. 


When the committee iS considering appointments to the 
Max Court, the ichier judge or the Tax Court shotild’ alco 
Sit with the committee. 


The membership criteria, term of office and advisory 
procedures that, .apply to. provincial and’ terri coral 
advisory committees (as described in recommendations 12 
tO, d J.jabove,) would.also apply to this committee. 


20. If the mechanisms and procedures we recommend are 
adopted, there will no longer be a need for the 
Canadian Bar Association National Committee on the 
Judicuacy.. 


Provincial and Territorial Appointments 
2lLeeek lh eptovinces) ~a. jahould -acopt proceedures, . modify 


existing procedures, or adopt or amend legislation so 
that provincial’ appointing authoritaes “are provaded 


ior 


2aaie 


OO 


with an effective source of independent advice on 


JUaLCLal appointments. “This wild “require. the following 
S.CEDS < 
1) the procedures “of the” “juaicral seounevis of 


Ontario and Saskatchewan should be changed, by 
Statute it Necessary, So that they cay "propose 
names to the attorney-general; 


ii). Manrecoba, ands “Nova Scotia “shovld Cnange,’ ene 
Mandates of their judicial counciwisG Sor that. they 
have responsibility for recommending provincial 
judicial appointments; 


111) Nova Scotia should ‘alter the membership of its 
council’ so that the public “1s"represented™by~ Lay 
members; and 


iv) New Brunswick and Prince Edward Island should 
establish Judicial ~ councils “with! appropriace 
mandates to recommend provincial Juaitcral 
appointments. 


This recommendation seeks to raise judicial selection 
procedures “Vel all provinces to the standards 
established by British Columbia and Quebec. 


Provincial and territorial appointments should be made 
onivy. ater consultation with, the chiet judge (of the 
BrOVing bak Or terre rcOrl al COUreEcconce Pied 


In provinces and territories where justices of the 
peace carry out adjudicative functions, the procedure 
for selecting and appointing them should be the same as 
thar ©oOr Provincial Court judges . 


Criteria for Appointment 


24. 


After discussing the basic qualifications “and Character 
requirements for judicial appointment with a large 
number of knowledgeable people that are, or have been, 
involved in appointing judges in Canada, the committee 
recommends the following list of essential qualities 
for, men end” women being, considered “tor “judiecral 
appointment: 

High moral” character 

Human qualities: sympathy, generosity, Charity, 
patience 

Experience in the law 

Incellectual ang jucdmeteal. aba brcy 

Good health and good work habits 

Bilingualism, if required by the nature of the post 
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22." unechne present Climate tor, public’ Opinwvon about Wudiciral 
appointments, and because of the appearance of 
DOCLeLoa Ww Wit uence. Lis woe Lavo nOph ale .LOk. Gabinet 
minasters "to" be" ,appoinced. directly “to “the ~benchn. 
However, it would be unfair to exclude ex-ministers 
from consideration indefinitely. The committee 
therefore recommends that no such candidate be 
considered for appointment for at least two years after 
resigning from cabinet. 


Training 


26. We ... recommend that the government of Canada support 
Lie establishment "of a national “centre for judicial 
training and educatvon for both federal and provincial 
judges. This would mean that courses for newly 
appointed judges would be available at all times, not 
only once a year as. at present. We also invite the 
federal anG- ¥ eproVinciaw governments, the Canadian 
JudrcTal “Council, che .Canadwan ~Bar ,Assoca ation. and 
other interested groups to explore means to give 
Practising, Vawyers an OvpOrLUuny ty. to serve in pare- Lime 
WuddCcial Capacities Gn order to plLest. or. Amprove theis 
Quali tpeatlLiensy Toy appointment to the, penci. 


Conditions of Employment 


27. Both federal and provincial governments should look for 
ways ae overcome two PACLOUS that Gi Ose 
well-qualified people nie akeyi i accepting mare bor tcss 
appointments. The Income Tax Act should be amended to 
elimimate double. taxation during -a.gudge s* fiest” year 
on. the bench. Salaries and other benefits of) judges in 
all Counts, whether appointed federally or 
Provincially, should be. marntalned .at ~appropr race 
levels. igi aieon protection fon PEOVINeGLa lly 
appointed judges' salaries should be established by 
statute, as it is for federally appointed judges. 


3 reprinted with the permission of the Canadian Bar 
Association. 
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RTNDA MODEL GUIDELINES GOVERNING ELECTRONIC PUBLIC ACCESS 
TO PROCEEDINGS 


1. Equipment and personnel 


(a) Unless the court permits otherwise, not more than 
one portable television camera (film camera - 16 mm sound on 
film (self blimped) or video tape electronic camera), 


Operated by not more than one camera person, shall be 
permitted in any trial court proceeding and not more than 
two television cameras, operated by not more than one camera 
pérson each, shall” be “permitted “in “any appellate court 
proceeding. 


(b) Unless the court permits otherwise, not more than 
One stiri’ photograpner, Wti lazing. noe mores than. tCworocale 
cameras with not more than two lenses for each camera and 
related equipment for print purposes shall be permitted in 
any proceeding in a trial or appellate court. 


ce) Not” more? than? one. audio-nsystem for "radio 
broadcast purposes shall be permitted in any proceeding ina 
trial or appellate court. Audio “p¥ekup “Thor =all = media 


purposes shall be accomplished from existing audio systems 
Present. in -ohe court faci lity, if no. technacally ,surtable 
audio system exists. in he court, facility, micropnones ang 
relatead wiring essential “for media purposes. shall “be 
unobstrusive and shall be located in places designated in 
advance..oOf ‘any proceeding. by the Chier “Justices “Gr, Chier 
Judges of their respective courts or their designates. 


(d) Any "pooling" arrangements among the media 
required by these limitations on equipment and personnel 
shall sbe"*the* sole “responsibtlity of the “media *without 
calling upon the court to mediate any dispute as to the 
appropriate media representative or equipment authorized to 
Cover-*a “particular proceeding. In the absence of advance 
media agreement on disputed equipment or personnel issues, 
the court shall exclude all contesting media personnel from 
a proceeding. 


2. Sound and light criteria 


(a) Only television photographic and audio equipment 
which does not produce distracting sound) or Wight) shall ebe 
employed to cover judicial proceedings. Specifically, such 
photographic and audio equipment shall produce no greater 
sound or light than the equipment designated in Scheduie A 
(not attached), when the same is in good working order. No 
artificial lightang deviceyoteany kandsichalt cbe vemployedsin 
connection with the television camera and no camera shall 
Give wany indication of whether tis or is not soperating, 
such as by use of a red light to note operational status. 


Lie 


(b) Only still camera equipment which does not 
Dproduce distracting, sound -shalligiibe employed’ to cover 
judicial proceedings. Spectfacalehy,4 such; ) still»: camera 


equipment shall produce no greater sound than a 35 mm Leica 
“My, Series- Rangef imder, <camerafandano- artificual  baghting 
device of any kind shall be employed in connection with a 
still camera. No motorized drives shall be permitted. 


rey Tt, ‘shalLie*be +the “atirrmative’ duty ‘or '*media 
personnel to demonstrate to the court adequately in advance 
of any proceeding that the equipment sought to be utilized 
meets the sound and light criteria enunciated herein. A 
faidure to obtaun advance, judicial approvale or equipment 
shall. preclude. ats.use, ins any proceeding, 


3. Location of equipment personnel 


(a) Television camera equipment shall be positioned 
Ine ssuch. location in’ the -courtestacwl ity escasiawshabi: be 
designated by the Chief Justices or Chief Judges of their 
respective courts or their designates. The area designated 
shall provide reasonable access to coverage. If and when 
areas remote from the court facility which permit reasonable 
access to coverage are provided all television camera and 
audio equipment shall be positioned only in such area. Video 
tape recording equipment which is not a component part of a 
television camera shall be located in an area remote from 
Lietcourt "Laciiacy., 


(b) A stills, cameras ~photographer’ :shall-~ -posxtion 
hamselt .on -hexself an such, location in, the, court facility as 
shall be designated by the Chief Justices or Chief Judges of 
GChelts- nespective.~courts,.-.0om ‘their. designates. The. sarea 
designated shall provide reasonable access to coverage. 
Still camera photographers shall assume a fixed position 
within “the designated area’ and, once a photographer has 
established himself or herself in a shooting position, he or 
she »shalil -acio «SsO™as.snots.to:r call,-attention £o Aimselin“or 
herself through further movement. Staph camera 
photographers shall not be permitted to move about in order 
to obtain photographs of court proceedings. 


tc) Broadcast media representatives shall not move 
about the court facility while proceedings are in session, 
and microphones or taping equipment once positioned as 
required by l(c) above shall not be moved during the 
pendency of the proceeding. 


4. Behaviour and Dress 


Media representatives will be expected to present a 
neat appearance in keeping with the dignity of the 
proceedings and will be expected to be sufficiently familiar 
with court proceedings to conduct themselves so as not to 
interfere with the dignity of the proceedings, or to 
distract counsel or the court. 
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5. Movement during proceedings 


News media photographic or audio equipment shall not 
bef placed in ‘orsremoved- trom her courte Tacility-excepu pelor 
to commencement or after adjournment of proceedings each 
day, “Or during a xecess: Neither television film magazines 
nor stil’ camera “film” or Wenses “shall be changed’ within’ a 
court facility except during a recess in the proceeding. 


6. Courtroom light sources 


With’ theviconcurrence (of the (ChierUvustiees For Chief 
Judges of their respective courts or their designates 
modifications and additions may be* made =in “hight *sourecs 
existing in the ,faciirty, «providing isuich modification or 
additions are installed @"and “maintained’ wrthout- public 
expense. 


Tse Conferences of counsel 


Toe". protect the Vawyersclient- ‘privilege “Yand™ ithe 
efiective @ighe-to* counsel, Sthere, shallbe~no~audio pickup 
er > breadcast “of conferences: which’ occur'an "a court faciiacy 
between counsel and their clients, between co-counsel of a 
client, or between counsel and the court held at the bench. 


8. Impermissible use of media material 


None: of the film, Video tape, ~Sstril photographs sor 
audi oi’ neproductions *developed *during--“or by “virtue Toft 
coverage of a judicial proceeding shall be admissible as 
evidence. in. ‘the® proceeding "out. Ton “which” at ~ arose, “any 
proceeding subsequent or collateral thereto, or upon any 
retrial or appeal of such proceedings. 


Schedule .A to. this” Appendix lists’~the specific “types For 
equipment to be used in a courtroom. This schedule has not 
been reproduced. 
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Briefs and Submissions 


Although some of the material received has been made public, the 
Inquiry takes the the position: “that ail of the briefs ana 
submissions are confidential. Anyone who who is interested in 
receiving copies of the briefs and submissions should address 
themselves directly to the people who made the submissions. 


Advocacy Resource Centre for the Handicapped 
Advocates' Society 

Mr. L. Alex 

Mr. R.R. Anger 

Associated Credit Bureau of Ontario 

Association des Juristes d'Expression Frangaise de 1'Ontario 
Association of Professional Engineers of Ontario 
Barrier Free Design Centre 

Baron Data 

Behavioural Health Inc. 

Mr. R. Beil 

Bernadette McCann House for Women 

Mz. SS. Biss 

Mr. ho. Broughton 

Mr. L. Brown 

Mrs Burgar. 

Mr. (R. Burton 

Mrs Mt Bury 

Canadian Bar Association - Ontario 

Canadian Daily Newspaper Publishers' Association 
Canadian Organization of Small Business Inc. 
Canadian Society for the Advancement of Legal Technology 
Moro) oH. Cartwright 

Mr. J. Cerniuk 

The Chartered Shorthand Reporters' Association 
Children's Aid Society of Metropolitan Toronto 
Moe R. Church 

Mr. R. de Clerville 

Mr. P. Copeland 

Mrs. Ds Cole 


? 


cee) ARs 


Covlecthite (Comniwal ls ine. 

Mrs os Colvin 

Community Justice Initiatives of Waterloo Region 
Community Legal Services of Niagara South 
Consumer Association of Canada (Ontario) 


County of Carleton Law Association 


The County’ and District law Presidents” Association 


County of York Law Association 
Court of Appeal of the Supreme Court of Ontario 
Court Reporters' Association of Ontario 
Criminal Lawyers' Association 
Mc N. “Crowder 
Districe Court Judges 

Judge N.D. Coo 

Judge G. Ferguson 

Judge E. Houston 

Judge S.R. Kurisko 

Judge G. Killeen 

Chief Judge W.D. Lyon 

Judge E.I MacDonald 

Judge J.R. Matheson 

Judge R. Meehan 

Judge R. Stortini 


Judge K.M. Weiler 
Judge J. Wright 


District Court Judges' Association 

District of Parry Sound Family Resource Centre 
Mies tae OUnie 

Mro.Ps EDunnion 

Durham Region Law Association 

MS. sai) eee PO 

Essex Law Association 

Etobicoke Family Court Committee 

Family Law Commissioners 

Family Law Lawyers' Association of the County of 
Family Mediation Canada 

Family Mediation Service of Ontario 

Mo.) Aw Fisher 

Mr. B.C. Freesman 


Frontenac Law Association 


Essex 


eh os 


Gay Court Watch 

Mr nl Mo Gautreau 

Mr, Ba... Granger 
Professor Ian Greene 
Hamilton Law Association 
Hastings Law Association 
Haven House 


Ms. W. Hearder-Moan 


High Court.of.Justice,of the.Supreme Court,of Ontario 


MuSwAS Hild 

Hope Haven Homes 

John Howard Society of Metropolitan Toronto 

Huron Law Association 

Prof.°CA: Hutchinson 

Mire 4b... Pacono 

Interim Place 

Par Ly. 

Justices of the Peace Association of Metropolitan 

Kenora District Law Association 

Kingston Interval House 

Kingston Township Voters' Association 

Mrngie sic Kuzack 

Mrs<R2) Lambert 

Lambton Law Association 

County of Lanark Law Association 

Mie OD aiis. ees 

Legal Assistance Kent 

Ian Leith & Associates 

Mr. A.D. Levy. 

Lincoln Collection Agencies Ltd. 

Lindsay Law Association 

London Ramil y icoust. Clinic ince 

Mr. G.C. Magwood 

Markham Board of Trade 

Masters of the Supreme Court of Ontario 
Mire D2 4Cork 


Mr. ROB Linton 
Mr. D.H. Sandler 


LOLroOnco 
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Gay Court Watch 

Mre Jesh. "Gaubreau 

Mee beens *CCanger 
Professor Ian Greene 
Hamilton Law Association 
Hastings Law Association 
Haven House 


Ms. W. Hearder-Moan 


High *Court "orfdustice of “thersupreme Courtmor Ontario 


Mr OvAS Hee? 

Hope Haven Homes 

John Howard Society of Metropolitan Toronto 
Huron Law Association 

Prof. Ay ehutehinson 

Mow PoMn slacone 

Interim Place 

Mr Deer. y, 

Justices of the Peace Association of Metropolitan 
Kenora District Law Association 
Kingston Interval House 

Kingston Township Voters' Association 
Moe EB. Keuzick 

Mr. R. Lambert 

Lambton Law Association 

County of Lanark Law Association 

Mi Dao aLees 

Legal Assistance Kent 

Tan Leith & Associates 

Me. A.D.) Levy 

Lincoln, Collection-Agencies, bea: 
Lindsay Law Association 

London, FPamily-Court:Clinve. tne. 

Mr. G.C. Magwood 


Markham Board of Trade 


TOGOn tO 
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Masters of the Supreme Court of Ontario 
Mi 5S DeaCork 
Mid Reba Ganton 
Mr, *D.H. Sandler 
Mrs E.R. Browne 


Mr. B. McKessock 

Mr. J.A. McLeish 

Mira soo. MCNGi.E 

Mre Gs Ks iMcNerl ly 

Mrat-Cud s Meanhardt 

Metropoiitan Toronto Coordinating Committee Against Wife 
Metropolitan Toronto Police Force 

Min) Fat. Montel lo 

Municipal Police Authorities 

Mice ati rte Mion ay: 

Muskoka Interval House 

Mr. C.Bs Noble 

Mr. R. Oatley 

Mr. RA. O'Donnell 

Ctractal Guardian 

Ontario Advisory Council on the Physically Handicapped 
Ontario Association of Chiefs of Polace 

Ontario Association for Family Mediation 

Ontario Association of Professional Social Workers 


Ontario Association of Sheriffs and Court Registrars 


Ontario 
Ontario 
Ontario 
Ontario 
Ontario 
Ontario 
Ontario 
Ontario 


Ontario 


Chamber of Commerce 

Court Administrators Association 
Crown Attorneys Association 
Family Court Judges' Association 
Federation of Labour 


Medical Asociation 


Provincial Court (Civil sDivision) Judges’ 


Public Service Employees Union 


Small leGilaims sCoumt ASSsociatiol;n 


Optimism Place 


Ms. Christine O'Rourke 


Misc adie Wie 


Outerbridge 


Parkdale Community Legal Services Inc. 


Assault 


Association 


Se AS 


Peel Criminal Lawyers' Association 

Mr. N. Peel 

Persons United for Self Help in Ontario 
Philips Planning and Engineering Ltd. 
Mr De Wie Geilo 

Me. Avs @Palpot 


Police’ Association of Ontario 


Police Commissioners 
Town of Espanola 
Lown of Fort- Frances 
Town of Kenora 
Town of Kirkland Lake 
Township of Michipicoten 
Town of New Liskeard 
Town of Nickel Centre 
Town of Rayside-Balfour 
Township of Red Rock 
Townisnvp vor Terrace, Bay 
City of, Thunder Bay 
City, of Timmins 
Waterloo Region 


Mr. R.Bes Potter 
Dean R.S. Prichard 


Provineval Court (Craminal, Divarsion,) 

Judge K.D. Clarke 

Judge J.L. Clendenning 

Chief Judge F.C. Hayes 

Judge K.A. Langdon 

Judge H. Momotiuk 

Judge R.D. Reilly 

Judge R.T. Weseloh 


Provincial Court (Family piaviusiron) 
Judge J.F. Bennett 
Judge F.S. Fisher 
Judge N. Weisman 


Provincial Court. (Civil Divison) 
Judge G.C. Chown 
Chaer Judge s.D. Turner 


Radio Television News Directors Association of Canada 
Rehabilitation Institute of Ottawa 

Mr. A.J. Risen 

My Clayton Ruy 

The Salvation Army 
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MED k COL 

Moe W.Aw OCOLe 

Mrs. Ba Shaika 

Mr Be Bs SShapiro 

Simcoe Law Association 

Sioux Lookout Community Legal Clinic 
Mr. Nes. Slover 

Mr. “Rat eSmathorand Mr. Ast Benn 

Dr. Beis Srewart 

M. D. Stockwood 


Sudbury District Law Association 


Supreme Court of Ontario 
Mr a dustace Austin 
Mrs Justice Biair 
Mr. Justice Bowlby 
Mr. Justice Galligan 
Mr. Justice Haines 
Mr. Justice R.E. Holland 
Mr. Justice O'Leary 
Mr. Justice Osborne 
Mr... ‘Justice "Smren 
Mr. Justice Walsh 


Mi Guus SL nernesz 

Mr. Ce2R.o Thomson 

Thunder Bay Law Association 
Mresi. 4h. “Tyrrell 


Union of Ontario Indians 


United) Pama ly scouret 
Judge T.A. Beckett 
Judge J.A. Goodearle 
Judge D. Mendes da Costa 
Judge D.M. Steinberg 
Judge «J.-E. Van Duzer 


Mr. H.R. Weilenmann 
Mx 40d Ae Wai LCOx 

Mr. K.R. Withers 
Protest) 75. VoLegel 
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